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EXECUTIVE SUMMARY

Background

As part of its regular review of the National Indigenous Land Strategy (the NILS), the

Board of the Indigenous Land Corporation (ILC) has commissioned this external review

(the review) to examine:

= whether its policies and programs comply with its governing legislation, the Aboriginal
and Torres Strait Islander Act 2005 (the Act); and

= the nature and quality of benefits it delivers for Indigenous people.

The terms of reference for this review are detailed in Chapter 1.

Purpose and Functions of ILC

The ILC was established in 1995 to acquire and manage land for Indigenous organisations
for the purpose of providing Indigenous people with economic, social, cultural or
environmental benefits. Currently, more than 80% of ILC projects are in regional or remote
Australia where the socio-economic disadvantage of Indigenous people is generally acute

and where there are few income-generating activities or employment opportunities.

In fulfilling its purpose and functions, the ILC has program mechanisms that are proactive,
where the ILC initiates land acquisition and land management projects itself, as well as
reactive, where it seeks applications from Indigenous organisations. The Act allows the
ILC to be proactive and states that its functions are in addition to, and not instead of, any
functions of other Commonwealth or State government bodies. The review notes that the

ILC collaborates on projects that may be initiated by the ILC and/or other parties.

Indeed, the review has included an examination of a range of programs and projects
initiated by the ILC in collaboration with other Federal and State government agencies and
non-government bodies. The review considers that, without the ILC’s involvement, these
programs and projects may either have not occurred at all and/or would not have occurred

as quickly.

September 2010
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As the primary legislated purpose of the ILC is to ensure that its land acquisition and
management programs are delivering economic, social, cultural or environmental benefits
to Indigenous people, its investment and funding decision framework imposes rigorous
criteria against which applicants and ILC-initiated programs and projects are assessed. A
key criterion for applicants is their capacity and commitment to deliver sustainable benefits
consistent with the legislated purpose of the ILC. The ILC continues to monitor the
required delivery of benefits approved by the ILC Board even after land grants have been

made.

The review notes that the ILC has developed and continuously improved its program
guidelines and criteria and administrative practices over a number of years and particularly
since the conclusion of its property stocktake in 2002. The review has examined ILC Board
papers from 2007 to 2009 and notes that these rigorous criteria are properly and
systematically considered in the business cases supporting land acquisition and land

management decisions.

The review concludes that its program guidelines and assessment criteria are appropriate
given the ILC’s:

= statutory responsibility as an Australian Government authority;

= obligation to responsibly spend the proceeds it receives from the Land Account; and

= obligation to act in accordance with its legislated purpose, in particular to ensure

achievement of Indigenous benefits.

Under the Act, land acquired by the ILC for an Indigenous organisation must be granted to

that organisation within a reasonable time. At 30 June 2010, the ILC had acquired 231

properties and granted 149 (or 65 per cent) since its creation. Thirty five per cent of

acquired land has not been granted because:

= the property is currently under lease to the applicant group, allowing time to
demonstrate capacity to manage the land in a way that delivers sustainable economic,
social, cultural or environmental benefits for Indigenous people; or

= the applicant failed to demonstrate capacity to manage the land in a way that delivers
economic, social, cultural or environmental benefits for Indigenous people; or

= after granting, the property has reverted to the ILC because the applicant group has
been deregistered or declared insolvent; or

= documentation provided by the proponent group is not complete or not satisfactory; or
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= the proponent group has not satisfied all conditions.

The review concludes that, in meeting its obligation to grant land it acquires, it is
reasonable for the ILC to consider the capacity of the applicant group to sustainably
manage the land to achieve the claimed economic, social, cultural and/or environmental

benefits for Indigenous people.

Objectives, Outcomes, Benefits and Indicators

The ILC’s objectives, outcomes, target benefits and performance indicators are set out in
its National Indigenous Land Strategy 2007-2012 (NILS) and supporting Regional
Indigenous Land Strategies (RILS). The NILS is reviewed regularly by the Board and,
when altered, must be tabled in Parliament by the responsible Minister. This is an extra
level of accountability with which the ILC must comply, above the normal public sector
requirements for agencies to submit annual reports and portfolio budget statements.

The NILS clearly indicates that the primary benefit the ILC is striving to achieve is the
improved wellbeing of Indigenous people. In overall terms, the ILC seeks to achieve this
through offering programs and developing projects that deliver economic, social, cultural or

environmental benefits consistent with its legislated purpose.

To guide its delivery of these benefits, the ILC has a benefits framework that includes
thirteen indicators for the purposes of reporting in its portfolio budget statements. One of
the general purposes of a benefits framework is to assist an organisation to determine its
priorities for spending at any particular time in line with either a cost/benefit or

cost/effectiveness approach.

The review has considered whether the ILC should reassess its benefits framework to
align with either a cost/benefit or cost/effectiveness model. The review finds that neither of
these approaches is suitable to assist the ILC to achieve its legislated purpose. This is
because the ILC is obliged to deliver economic, social, cultural or environmental benefits,
which are difficult to weigh against each other or to quantify in monetary terms, and do not

have outputs in common.

September 2010
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Accordingly, the review concludes that the preferred approach to guide the ILC’s further
development and implementation of its benefits framework is its current practice of
applying rigorous and systematic program criteria at a threshold level which applicants and
ILC-initiated projects must satisfy to attract land acquisition or land management funding
structured in ways that allow regular reviews against agreed benchmarks. The strength
and commercial/policy skills of the ILC management and Board are important factors in

maintaining this preferred approach.

Within the context of the ILC’s benefits framework, the stated primary focus of the NILS is

to promote education, training and employment outcomes for Indigenous people as this is

a comparatively shorter-term indicator of improvements in wellbeing. The ILC seeks to

facilitate these outcomes through its land acquisition and management functions:

= by operating businesses in the agricultural, pastoral and tourism sectors;

= by providing residential training facilities;

= through building the capability of Indigenous organisations to operate businesses;

= by initiating and collaborating with other government agencies on national/regional
projects to provide Indigenous landowners with training, mentoring, planning and other
direct and indirect support; and

= by supporting education outcomes through helping to establish student hostels and

training facilities.

The Australian Bureau of Statistics (ABS), in its annual Measures of Australia’s Progress
Report, and the wellbeing framework used by the Australian Treasury, to develop
economic policy, consider that building human capital is critical to intergenerational
wellbeing and progress. Human capital is built by equipping individuals with capability to
choose a life they value and this is achieved through enhanced education, training and

employment participation.

The review considers that these priorities of focussing on education, training and
employment outcomes are consistent with the legislated purpose of the ILC because they

are integral to delivering socio-economic benefits.

Although the ILC prioritises education, training and employment outcomes, the review
notes that the ILC provides substantial support for non-economic cultural and

environmental heritage protection outcomes consistent with its legislated purpose. For
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example, in 2008-09, the ILC’s land acquisition and land management programs resulted
in the protection of 83 culturally significant sites and over 350,000ha of land with
environmental heritage value was protected or restored. To encourage applications from
Indigenous organisations to seek assistance for cultural and environmental heritage
outcomes, the ILC accepts applications all year round whereas normally, other than in
exceptional circumstances, social and economic applications are open for a set period

each year.

These outcomes lead the review to conclude that the ILC is able to strike an appropriate

balance in achieving the diverse elements of its legislated purpose.

The review has identified that the ILC’s key performance indicators against which it reports
in its portfolio budget statements are consistent with and support the achievement of most
of the national wellbeing indicators used by the ABS in its Measures of Australia’s
Progress Report.

As a result, the review concludes that the ILC contributes to the multi-dimensional

wellbeing of Indigenous people and should not be viewed simply as a land grant agency.

September 2010
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SUMMARY OF FINDINGS and RECOMMENDATIONS

Chapter 2 — Legislative Framework

Finding 2.1 — It is appropriate for the ILC to assess the capacity of Indigenous

applicants to manage land

When carrying out its legislated functions in relation to the acquisition and management of
land, the single legislated purpose of the ILC is to exercise these functions for the
economic, environmental, social or cultural benefit of Indigenous people. The ILC has
discretion under the Act to determine how, where and when it will acquire, manage, divest

or otherwise treat with land to deliver one or more of these legislated purposes.

It is appropriate for the ILC to take into account, when making grants of interests in land or
financial grants to Indigenous organisations, the capacity of the applicant group to
sustainably manage land to achieve economic, environmental, social or cultural benefits
for Indigenous people. The ILC is not obliged to make grants of interests in land or
financial grants to Indigenous organisations where doing so does not deliver one or more

of its legislated purposes on a sustainable basis.

Based on the other findings in this report, the review considers that this level of discretion

properly underpins the capacity of the ILC to fulfil its legislated purpose.

Chapter 3 — Compliance with Legislative Framework

Finding 3.1 — It is appropriate for the ILC to receive applications from Indigenous

applicants and to initiate projects itself

It is consistent with its legislated purpose and sensible in public policy terms for the ILC to
have proactive and reactive program mechanisms to deliver benefits for Indigenous

people, including the operation of land-based businesses.

11
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Finding 3.2 — The ILC regularly reviews the National Indigenous Land Strategy
(NILS)

Consistent with its legislative requirements, the ILC has prepared, regularly reviewed and

revised the NILS and RILS to guide the delivery of its functions under the Act.

Finding 3.3 — Objectives are consistent with legislative intent

The objectives of the current NILS are consistent with the legislated purpose and functions
of the ILC.

Finding 3.4 — Outcomes are consistent with legislative intent

The outcomes expressed in the NILS are consistent with the ILC’s legislated purpose and
functions. The review notes that it is good public policy for the outcomes expressed in the
NILS to be consistent with the Australian Government's Indigenous policy objectives,

where these are consistent with the legislated purpose of the ILC.

Finding 3.5 — The ILC benefits framework is appropriate

The overarching benefit that the ILC is seeking to achieve is the wellbeing of Indigenous
people. Towards this aim, the ILC strikes an appropriate balance between program
mechanisms that prioritise social and economic outcomes such as education, training and

employment with cultural and environmental heritage outcomes.

The capacity of the ILC to achieve this balance is evidence that it is also able to effectively
manage the dual responsibility of acting independently to deliver its legislated purpose,

while maintaining consistency with Australian Government policy where appropriate.

The indicators in the ILC’s benefits framework reflect that the ILC understands that its
program mechanisms need to be able to deliver the benefits stated in its legislated

purpose.

September 2010
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Recommendation
The review recommends that the ILC should consider the merits of including
achieved Indigenous benefits in the whole-of-government analysis of the wellbeing

of Indigenous people.

Finding 3.6 — A financial cost/benefit approach by itself is not appropriate to

determine benefits

Because the legislated purpose of the ILC is to deliver economic, social, environmental
and cultural benefits for Indigenous people, it is restricted in its capacity to limit its
identified benefits and related indicators to those that are more easily subject to a financial

cost/benefit analysis.

Accordingly, the review considers that a financial cost-benefit analysis alone is not an
appropriate framework for the ILC to use to determine its benefits framework and related

programs.

Finding 3.7 — A cost/effectiveness approach is not by itself appropriate to determine
benefits

As the legislated purpose of the ILC is to deliver economic, social, environmental and
cultural benefits for Indigenous people, the benefits it is obliged to deliver do not have a
common predominant effect or output value that can be assessed using a single measure.
Accordingly, the review considers that a cost/effectiveness analysis alone is not an
appropriate framework for the ILC to use exclusively to determine its benefits framework
and related programs.

Finding 3.8 — Preferred approach to determine benefits

The review found that the ILC benefits framework is effective in capturing benefits.

13
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Recommendation

The review recommends that the most effective way for the ILC to monitor whether

its benefit framework is delivering results consistent with its legislated purpose is to

continue to:

= apply benefit realisation thresholds and criteria and robust, appropriate analysis
when considering land acquisition and management applications; and

= monitor the use of land that it has divested to Indigenous corporations to ensure

approved benefits are being achieved.

Finding 3.9 — Ongoing improvements to program management

The ILC’s management of its land acquisition and management programs has changed
over time to continuously address identified issues and maximise the opportunity for land
to deliver benefits for Indigenous people in a manner and to an extent consistent with the

legislated purpose and functions of the ILC.

Finding 3.10 — The land acquisition program is structured consistently with the ILC’s

legislated purpose

The land acquisition program provides a range of opportunities for Indigenous
organisations to seek assistance from the ILC to deliver the benefits that the ILC has

legislated responsibility to achieve.

Applying rigorous criteria to land acquisition to ensure the delivery of benefits is consistent
with the legislated purpose of the ILC and its financial management obligations as an

Australian Government authority.

The purchase of land for Indigenous organisations that do not have the immediate capacity
to manage it or deliver benefits is consistent with building the capacity of these
organisations over time to deliver the benefits the ILC is obliged to achieve. Building the
capacity of Indigenous organisations also maximises the overall scope and reach of the

benefits that the ILC must provide.

September 2010
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The ILC’s assistance in establishing student hostels is not specifically referred to in the
Act, but its assistance is not inconsistent with the Act. In fact, such assistance can be
viewed as a fundamental practical instrument that assists the ILC to achieve its legislated

purpose to deliver socio-economic benefits for Indigenous people.

The divestment decision-making process is underpinned by a rigorous business case
template that enforces a systematic consideration of all appropriate costs, benefits and

risks associated with land acquisition and the capacity to achieve benefits.

Finding 3.11 — The land management program is structured consistently with the

ILC’s legislated purpose

The land management program provides a range of opportunities for Indigenous

organisations to seek assistance from the ILC to manage land and deliver benefits.

While the criteria that applications must satisfy are rigorous, the ILC’s rate of approvals
has been consistent over the last two years. Applying rigorous criteria to land
management applications to ensure the delivery of benefits is consistent with the legislated
purpose of the ILC and its financial management obligations as an Australian Government
authority.

The operation of businesses by the ILC is also consistent with its legislated purpose where
those businesses deliver legislated benefits or maximises the scope, reach and

opportunities for those benefits to be delivered by other organisations.

While the priority placed on training and employment under its program is not required by
the Act, it is consistent with the Act. Access to training and employment is a fundamental
and practical response that is consistent for the ILC to achieve its legislated purpose to

deliver socio-economic benefits for Indigenous people.

The decision-making process is underpinned by systematic consideration of all appropriate

benefits, costs and risks associated with land management projects.
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Chapter 4 — Assessment of Benefits

Finding 4.1 — Overarching benefit is appropriate

The ILC’s selection of Indigenous wellbeing as the overarching benefit it seeks to achieve
is consistent with the view of the Australian Treasury that national wellbeing is the ultimate

benefit that all government policy aims to secure.

The Treasury and Australian Bureau of Statistics (ABS) consider that the achievement of
wellbeing depends on social, economic and environmental progress. Accordingly, the
ILC’s selection of wellbeing as its key target benefit is consistent with its legislated purpose

to deliver economic, social, environmental and cultural benefits for Indigenous people.

Finding 4.2 — Consistency of ILC benefits measurement with the approach adopted

by the Australian Bureau of Statistics and Australian Treasury

The ILC’s key indicators against which it reports in its portfolio budget statements are
consistent with its legislated purpose and the indicators used by the ABS to measure
progress towards national wellbeing in its Measures of Australia’s Progress framework.
Accordingly, the ILC indicators support a point-in-time assessment of the wellbeing of
Indigenous people and should form part of whole-of-government research and analysis on

this subject.

Over 80% of ILC projects are in regional or remote Australia where the socio-economic
disadvantage of Indigenous people is generally acute and there are few income-generating
activities and employment opportunities. In creating education, training and employment
opportunities though its land programs and collaborative projects in regional and remote
Australia as well as in other relevant areas, the ILC is acting consistently with the
Australian Treasury view that these outcomes are essential to build human capital and

intergenerational wellbeing.

The structure, objectives, outcomes and priorities of the ILC, as well as its approach to
measuring benefits, mean that it should properly be viewed as a key contributor to the
multi-dimensional wellbeing of Indigenous people, rather than as land grant agency only.

September 2010
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Finding 4.3 — ILC achievements exceed benefit targets

The ILC’s targets, which are attached to its key performance indicators against which it

reports in its portfolio budget statement, are consistent with its legislated purpose.

In 2008-09 and 2009-10, the ILC achieved outcomes that exceeded most of the targets

attached to its key performance indicators.

Recommendation

In relation to its annual reporting, the Review recommends the ILC should consider
reporting against the delivery of the wellbeing framework used in the Measures of
Australia’s Progress report produced by the ABS. This will assist to define the role
of the ILC in promoting the multi-dimensional wellbeing of Indigenous people where

this is consistent with its legislated purpose.

The Review recommends that the ILC should consider structuring its reporting on
employment and training outcomes from its land acquisition and management

programs to better enable annual comparisons.

Chapter 5 — Accountability and Transparency

Finding 5.1 — Reporting to Parliament

In terms of public accountability there is no more transparent and scrutinised process than
reporting to Parliament. Most government agencies are required to table their annual
reports in Parliament (through their responsible Minister) and the ILC is no exception. The

ILC has the additional obligation of tabling in the Parliament any revision of the NILS.

This means that the ILC’s principal strategy document, its past performance (annual
report) and forward program objectives and outcomes, through publishing Portfolio Budget

Statements, are subject to Parliamentary review.

The ILC is also subject to the Senate Estimates process where Senate committees
question the spending and related programs of government ministers and their agencies.
Finding 5.2 — Financial management is highly scrutinised

17
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The ILC is subject to a high degree of accountability in relation to its financial
management. It follows the normal obligations required of government authorities,

including oversight by a financial and audit committee at Board level.

The ILC’s financial performance is also reported to the Department of Families, Housing,
Community Services and Indigenous Affairs and the Department of Finance on a monthly

basis, and published in the ILC annual reports and portfolio budget statements.

The ILC is subject to annual financial audit and can also be subject to review by the

Commonwealth Auditor-General and the Office of Evaluation and Audit.

The ILC follows best practice and has an Audit and Risk Management Committee that
meets on a regular basis. It also implements both internal and external audits and

evaluations.

Finding 5.3 — Articulation of objectives, policies and outcomes is clear and
transparent

The ILC clearly and simply articulates its policies, objectives and the benefits it seeks and
achieves via a full range of corporate documents that are publicly available.

Finding 5.4 — Performance reporting is rigorously scrutinised

The ILC currently reports on its performance through its annual reports and portfolio

budget statements as expected of an Australian Government authority.

Recommendations

The Review recommends that the ILC considers improving some aspects of its
reporting to make a clearer distinction between annual and aggregate achievements

of employment and training outcomes against its portfolio budget statements.

The ILC makes a contribution to the multi-dimensional wellbeing of Indigenous
people. Accordingly, the Review recommends that the ILC considers developing a

new and additional reporting framework that enables the benefits it provides to be

September 2010
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included in the national wellbeing indicators in the ABS Measures of Australia’s

Progress Report.
Finding 5.5 — Decision making is robust and transparent
The ILC’s decision making process is robust and transparent and subject to the same

Freedom of Information laws and Administrative Appeals mechanisms that apply to other

Australian Government statutory authorities and agencies.

19
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1. CONDUCT OF THE REVIEW

The Indigenous Land Corporation (ILC) is an independent Australian Government statutory
authority. It was established in 1995 to acquire and manage land for Indigenous people. Its
activities are governed by the Aboriginal and Torres Strait Islander Act 2005 (the ATSI
Act).

1.1 Review Terms of Reference

The ILC commissioned Aegis Consulting Australia (the Consultants) to examine whether
the ILC behaves consistently with the ATSI Act, whether the benefits its policies and
programs and the benefits it delivers are consistent with its legislation. The terms of

reference for the review are as follows:

1a. Are the ILC’s policies, objectives, outcomes and performance indicators consistent

with its charter as described in the Act?

2. Are the ILC’s programs and the guidelines relating to each program, consistent with
the Act?

3. Examine the benefits being achieved by the ILC and consider whether they are

consistent with the Act.
4. Is the ILC accountable and transparent in its articulation of performance indicators
and policies, its financial management, decision making and reporting on the

achievement of its objectives?

5.  Identify any areas of concern or further work that may be required.
1.2 Reasons for the Review
Each year, the ILC Board reviews the NILS to ensure it continues to be effective in

achieving economic, social, cultural and environmental benefits for Indigenous people

through the provision of land acquisition and land management assistance. The ILC Board

September 2010
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commissioned this review as part of its annual review of the NILS for the following

reasons:

= jt is 15 years since the ILC was created and this length of operation enables a
meaningful analysis of the ILC’s contribution to economic, social, environmental and
cultural benefits for Indigenous people;

= there is an increasing emphasis in government on policies and programs that can
achieve tangible economic and social outcomes for Indigenous people;

= there is increasing awareness that many Indigenous communities are asset rich and
that policy and programs should maximise this asset base for tangible economic and
social benefits for the Indigenous community;

= there have been criticisms that the ILC’s land acquisition and land management
criteria, application forms, assessment processes and due diligence are overly
complex and rigorous; and

= the global financial crisis has increased focus on real value for money from policies
and programs.

= 1.3 Review Methodology

The Consultants have:

= reviewed a range of ILC material including the NILS and RILS, annual reports, internal
reviews, strategy documents including the stocktake, Board papers, program
guidelines and investment business cases;

= reviewed a range of external material including legislation governing the ILC,
Department of Finance guidelines for benefit assessment, material from the ABS,
material from the Australian Treasury, state and national legislation, policies and
programs for the acquisition and management of land for Indigenous people; and

= held discussions with and interviewed various ILC stakeholders, including senior

executives and successful and unsuccessful applicants for ILC assistance.

21
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2. LEGISLATIVE FRAMEWORK GOVERNING THE ILC

The ILC was established in 1995 under the Aboriginal and Torres Strait Islander
Commission Act 1989 (ATSIC Act) as a result of the Land Fund and Indigenous Land
Corporation (ATSIC Amendment) Act 1995.

In 2005, the Aboriginal and Torres Strait Islander Commission Amendment Act amended
the ATSIC Act by abolishing the Aboriginal and Torres Strait Islander Commission and
renaming the ATSIC Act as the Aboriginal and Torres Strait Islander Act 2005 (the Act).

The 2005 amendments preserved the original 1995 provisions governing the ILC, but also
clarified and enhanced the powers of the ILC in relation to its management of the grants it

is able to provide to other organisations1.

As a result, the ILC is now governed by the Aboriginal and Torres Strait Islander Act 2005

(the Act), which the consultants have relied on for the purposes of this review.

2.1 Legislative Purpose of the ILC

Section 191A of the Act establishes the ILC as a corporation within the meaning of the
Commonwealth Companies and Authorities Act 1997. It provides that the ILC is a body

corporate which may acquire, hold and dispose of real and personal property.
Section 191B of the ATSI Act provides that the purpose of the ILC is to:

(a) Assist Aboriginal persons and Torres Strait Islanders to acquire land; and
(b) Assist Aboriginal persons and Torres Strait Islanders to manage Indigenous-
held land
so as to provide economic, environmental, social or cultural benefits for Aboriginal persons

and Torres Strait Islanders.

"ILC Annual Report 2005-06; p10 and Australian Government, Explanatory Memorandum, Aboriginal and
Torres Strait Islander Commission Bill 2005; p6
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This section in the Act provides the same purpose for the ILC as (also 191B) in the original
1995 Act establishing the ILC.

Thus, since its creation, the purpose of the ILC has been to acquire and manage land for
the economic, environmental, social or cultural benefit of Indigenous people. The Act
provides the ILC with the discretion to acquire, divest, retain, manage or otherwise treat

with land as long as it is for one or more of these four primary purposes.

The inclusion of these four primary purposes in the Act implies that the ILC would be
acting contrary to its legislated purpose if it dealt with land in a way that did not achieve

one or more of these four primary purposes®.

The Act vests in the ILC a discretion to apportion any degree of significance it considers
appropriate to any or all of these four primary purposes. However, it does provide that, as
far as practicable, cultural or social benefits are derived from its functions. Otherwise, the
Act is silent on how, in what circumstances or with reference to what issues, policies or

regulations the ILC can determine the relative significance of these four primary purposes.

As a result, the ILC has the discretion to determine the relative significance of these four
primary purposes with reference to any issue, policy, regulation or other matter within the

bounds of what would be considered to be legal and good administrative practice.

For example, the Act gives the ILC discretion to reflect, in its dealings with land, the current
Australian Government policy that may prioritise socio-economic development outcomes

for Indigenous people.

Where the ILC chooses to prioritise certain outcomes, it must maintain an appropriate
balance between these and the other elements of its legislated purpose.

The ATSI Act requires that the ILC has an Indigenous-controlled Board, with five of the

current seven directors being Indigenous people. The review considers that this equips the

% This interpretation of the Act is consistent with section 15AA of the Acts Interpretation Act 1901 (Cth)
which states that “In the interpretation of the provision of an Act a construction that would promote the
purpose or object underlying the Act (whether that purpose or object is expressly stated in the Act or not)
shall be preferred to a construction that would not promote that purpose or object”.
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ILC to strike the appropriate balance between the various benefits it is tasked with

delivering to Indigenous people.

2.2 Legislative Functions of the ILC

The functions of the ILC have also remained consistent between the 1995 and 2005 Acts.

Section 191(C) of the Act provides that the ILC’s functions are the acquisition and

management of land. Sections 191D(1) and 191E(1) provide more detail about these two

primary functions.

Section 191D(1) of the Act provides that the land acquisition functions of the ILC are as

follows:

(@)
(b)

(c)

(d)

To grant interests in land to Aboriginal or Torres Strait Islander corporations;

To acquire by agreement interests in land for the purpose of making grants under
paragraph (a);

To make grants of money to Aboriginal or Torres Strait Islander corporations for the
acquisition of interests in land;

To guarantee loans made to Aboriginal or Torres Strait Islander corporations for the

acquisition of interests in land.

Section 191E(1) of the Act provides that the land management functions of the ILC are as

follows:

@

To carry on or arrange land management activities in relation to Indigenous-held

land under agreements with holders of the land;

(b) To carry on or arrange land management activities in relation to land held by the
ILC;

(c) To carry on other land management activities in relation to Indigenous-held land;

(d) To make grants of money for land management activities in relation to Indigenous-
held land;

(e) To make loans of money (whether secured or unsecured) for the purpose of
carrying on land management activities in relation to Indigenous-held land.

® To guarantee loans made for carrying on land management activities in relation to
Indigenous-held land.

September 2010

16323 Aegis ILC Audit Report.indd 24

2/23/11 11:06 AM



australia

/@egisconsulﬂng

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

2.3 Performance of ILC Functions

The Act provides guidance on how the ILC should perform its functions.

2.3.1 Land Acquisition

With respect to the ILC’s land acquisition functions, section 191D(1A) of the Act provides
that the ILC may attach any terms and conditions to the grant of an interest in land that it
makes. This provides the ILC with reasonable discretion to impose conditions that any
grant of interest in land that it makes will deliver one or more of the four primary legislated

purposes of the ILC.

Section 191D(1A) was inserted into the Act in 2005 by the Aboriginal and Torres Strait
Islander Commission Amendment Act. This was to give the ILC the same discretion as the
former Aboriginal and Torres Strait Islander Commission with respect to the making of

grants®.

Within this overall context, section 191D(3) specifies that, when performing its land

acquisition functions, the ILC must give priority to:

(a) pursuing a policy of:

(i) acquiring interests in land and granting the interests to Aboriginal or Torres
Strait Islander Corporations; or

(i) in cases where the ILC grants money to Aboriginal or Torres Strait Islander
Corporations for the acquisition of interests in land — acting as the agent of
the Aboriginal or Torres Strait Islander Corporations in connection with
those acquisitions

except where the circumstances make the pursuit of such a policy impracticable or

inadvisable;

(b) in a case where the ILC acquires an interest in land for the purpose of granting
the interest to an Aboriginal or Torres Strait Islander Corporation — that grant
being made within a reasonable time after the acquisition.

* Australian Government, Explanatory Memorandum, Aboriginal and Torres Strait Islander Commission Bill
2005; p6
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When taken together this set of provisions may appear to create a series of potential

conflicts for the ILC in the exercise of its functions. These are as follows:

= Section 191D(1A) provides the ILC with the capacity to attach conditions to the grant of
interests in land.

= While section 191D3(a) provides that the divestment of interests in land is a paramount
function of the ILC, it also exempts the ILC from performing this where it is not prudent
to do so. This reinforces the meaning and purpose of section 191D(1A).

= At the same time, however, section 191D(3)(b) provides that the ILC must make its

grants of interests in land within a reasonable time.

It is conceivable that, in some situations, Indigenous organisations may complain that the
ILC has not granted interests in land within a reasonable time within the meaning of
section 191D(3)(b), To argue this, organisations may seek to rely on section 191D(3)(a) on
the basis that it requires the ILC to divest interests in land.

Nevertheless, when read together, sections 191B, 191D(1A) and 191D3(a) of the Act
provide a powerful argument that the requirement for the ILC to make grants within a
reasonable time would normally be secondary to the obligation to deliver its legislated

purpose, namely economic, social, cultural and environmental benefits.

2.3.2 Land Management

With respect to the performance of the ILC’s land management functions, section 191E(3)

of the Act provides that the ILC must give priority to:

(a) pursuing sound land and environmental management practices;

(b) pursuing a policy of granting money or making loans only where the ILC
considers that alternative approaches (such as guaranteeing loans obtained
from external sources or carrying on land management activities under an
agreement with the holders of Indigenous-held land) are impracticable;

(c) in a case where the ILC carries on, or arranges for the carrying on of, land
management activities under agreements with holders of Indigenous-held land

— directly involving the holders of the land in those activities.
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Paragraph (b) in this section in particular reinforces the overarching theme of the Act which
is that assistance provided by the ILC to Indigenous organisations, in order to deliver its

legislated purpose, must be guided primarily by financial prudence.
2.3.3 Overall Priority Outcomes
When carrying out its functions, the ILC is required to prioritise outcomes that are

consistent with the organisation’s purpose as defined in section 191B of the Act. Section

191F(2) of the Act provides that, when undertaking its functions, the ILC must give priority

to:
(a) ensuring that, as far as practicable, Indigenous people derive social or cultural
benefits as a result of the performance of the ILC’s functions;
(b) ensuring that it has access to necessary skills and resources required to
perform its functions;
(c) maximising the employment of Indigenous people;
(d) maximising the use of goods and services by businesses owned and controlled
by Indigenous people.
2.4 Funding

When the ILC was established, the 1995 Act also created an Aboriginal and Torres Strait
Islander Land Account (the Land Account) to provide the ILC with a certain income
stream®*. The Land Account is deemed as a Special Account under section 20(1) of the
Financial Management and Accountability Act 1997 (FMA Act).

The Land Account is administered by the Australian Government Department of Families,
Housing, Community Services and Indigenous Affairs (FaHCSIA), under delegation from

the Minister for Finance and Deregulation.

Between 1995 and 2004, the Australian Government allocated $121M° annually to the
Land Account to build its capital value to a level that would enable it to be a self-sustaining
fund by 30 June 2004. About 63% of this annual appropriation was retained in the Land

* Section 193X of the Act
° This annual appropriation is indexed to 1994 values
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Account, while the remaining 37% was paid to the ILC to enable it to perform its legislated
functions. This 37% was equivalent to an average payment of $45M per year (indexed
annually)®. In 2004/05, these annual payments to the ILC ceased.

Since 2004/05, the only source of funding for the ILC has been the realised real return
from the Land Account. At the time of this report, the capital value of the Land Account is
about $1.8 billion”. Between 2004/05 and 2008/09, the annual funding received by the ILC
from the Land Account fluctuated dramatically between zero and $78M and averaged
about $34M®.

As the ILC’s annual funding depends on the performance of the Land Account, it can vary
where external economic conditions affect the realised real return delivered by the Land

Account.

Because of this, the ILC must set strict thresholds and conditions for its investments in
land acquisition and management projects. Thresholds and conditions that enable the ILC
to be prudent and continue investing to deliver the economic, social, environmental and
cultural benefits for Indigenous people are consistent with its legislated functions and

purpose.

Finding 2.1 - It is appropriate for the ILC to assess the capacity of Indigenous

applicants to manage land

When carrying out its legislated functions in relation to the acquisition and management of
land, the single legislated purpose of the ILC is to exercise these functions for the

economic, environmental social or cultural benefit of Indigenous people.

The ILC has discretion under the Act to determine how, where, and when it will acquire,
manage, divest or otherwise treat with land to deliver one or more of these legislated

purposes.

It is appropriate for the ILC to take into account, when making grants of interests in land or

financial grants to Indigenous organisations, the capacity of the applicant group to

°ILC, Annual Report 2008-09; p18
"ILC, National Indigenous Land Strategy 2007-2012; p4
8 ILC, Annual Report 2008-09; p19
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3. COMPLIANCE OF ILC WITH LEGISLATIVE
REQUIREMENTS

Terms of Reference Being Examined

1a. Are the ILC’s policies, objectives, outcomes and performance indicators consistent
with its charter as described in the Aboriginal and Torres Strait Islander (ATSI) Act
20057

2a. Are the ILC’s programs, and the guidelines relating to each program, consistent with
the ATSI Act?

3.1 Policies, Objectives, Outcomes and Performance Indicators

3.1.1 Policy Approaches

Reactive and Proactive Policy

The ILC pursues its functions and purpose through reactive and proactive policies. Under
the Act, it is free to apply both of these approaches.

The ILC’s reactive policies take the form of seeking formal applications from complying

Indigenous corporations for ILC assistance to acquire and/or manage land. This is
consistent with the legislated functions of the ILC.

The ILC also takes a proactive approach to achieve its legislated purpose of acquiring and
managing land to deliver economic, social, cultural and environmental benefits for
Indigenous people. It does this by:
= initiating and undertaking land acquisition and land management projects in
collaboration with government agencies, non-government organisations, Indigenous
groups and the private sector aimed at delivering:
o sustainable education, training and employment outcomes; and

o sustainable social, cultural and environmental outcomes.
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= operating viable pastoral, agricultural and tourism businesses to deliver training and

sustainable employment outcomes for Indigenous people.

The policy of having both proactive and reactive program mechanisms is a sensible
approach to achieving outcomes in diverse and complex policy areas. Opportunities for
delivering the legislated purpose of the ILC may not always arise through applications from
Indigenous groups for the purchase and/or management of land. As a result, the delivery
of economic, social, cultural and environmental benefits for Indigenous people as required

under the Act is likely to be maximised by proactive programs undertaken by the ILC.

Taking a proactive approach to achieving its legislated purpose also enables the ILC to be
responsive to individual or whole-of-government initiatives aimed at achieving education,

employment, social and other outcomes for Indigenous people.

The Act does not restrict the ILC from operating businesses where doing so is consistent
with the legislated purpose of the ILC. The capacity development and employment
outcomes arising from the ILC’s operation of businesses has resulted in increasing
requests from Indigenous landowners for the ILC to lease their land and for the ILC to
bring it back into productivity.

Finding 3.1 - It is appropriate for the ILC to receive applications from Indigenous

applicants and initiate projects itself.

It is consistent with its legislated purpose and sensible in public policy terms for the ILC to

have proactive and reactive program mechanisms to deliver benefits for Indigenous

people, including the operation of land-based businesses.

National and Regional Land Strategies

Under section 191N of the Act, the ILC must prepare and review on a regular basis a
National Indigenous Land Strategy (NILS). The ILC Board regularly reviews, and revises
as necessary, the NILS which sets out the ILC’s policies, principles, objectives, outcomes
sought, and progress indicators relating to the acquisition and granting of land,

management of land and related environmental issues.
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The NILS was reviewed each year at the December meeting of the ILC Board®. However,
the current NILS is for the period 2007 to 2012 (current NILS) and was reviewed in 2009,

but not changed.

Under section 191P of the Act, the ILC must also prepare Regional Indigenous Land
Strategies (RILS) that serve a similar purpose, cover similar issues and be reflected in the
NILS. There are seven RILS — one for each of the six States and one for the Northern
Territory. The ACT is included in the RILS for NSW.

The RILS are used by the ILC to analyse regional issues that must be considered in
decision making. These issues include data on population characteristics, geographic and
environmental matters, industry, economic and employment issues, and Indigenous land

holdings™°.

The NILS incorporates and reflects the various RILS developed by the ILC. The ILC’s
benefits framework is used to assess the impact of ILC programs and whether the

outcomes of the NILS are being achieved.

Finding 3.2 - The ILC Board regularly reviews the NILS

Consistent with its legislative requirements, the ILC Board has prepared, regularly
reviewed and revised the NILS and Regional Indigenous Land Strategies to guide the

delivery of its functions under the Act.

3.1.2 Objectives and Outcomes

Objectives

The NILS is the key document describing the objectives and outcomes sought by the ILC
and the priorities, policies, principles and programs it will deploy to achieve them. By
consolidating these matters in the NILS, the ILC is able to meet the expectation of the

Parliament that it will be accountable to the Parliament for its activities and decisions.

? Identified by the consultants in their review of the ILC Board Papers
' ILC Annual Report 2008-09; p12
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It is appropriate for the ILC to set out its objectives, outcomes, priorities, policies and
programs in the NILS as long as these matters reflect the purpose and functions of the ILC
as defined in the Act.

Section 191B of the Act clearly states that the land acquisition and land management
functions of the ILC are for the purpose of achieving economic, environmental, social or
cultural benefits for Indigenous people. Thus the current NILS must and does have this

purpose.

The current NILS explicitly states that the purpose and vision of the ILC is to assist
Indigenous people achieve sustainable economic, social, environmental and cultural

benefits through owning and managing land".

Finding 3.3 — ILC objectives are consistent with legislative intent

The objectives of the NILS are consistent with the legislated purpose and functions of the
ILC.

Outcomes

Consistent with this legislative purpose, the current Portfolio Budget Statements indicate
that the ILC’s land acquisition and management programs are aimed at delivering the
following four broad outcomes for Indigenous people'?:

= socio-economic development;

= access to education;

= sustainable management of Indigenous-held land; and

= access to and protection of cultural and environmental values.

These outcomes are also consistent with the Closing the Gap policies of the Australian
Government which are aimed at addressing the health, education and developmental

disparities between Indigenous and non-Indigenous Australians™.

" National Indigenous Land Strategy 2007-2012
"2 ILC, National Indigenous Land Strategy 2007-2012; p2
' Australian Government, Closing the Gap on Indigenous Disadvantage, February 2009

33

16323 Aegis ILC Audit Report.indd 33

2/23/11 11:06 AM



australia

//g‘pegisconsulﬂng

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

The ILC Board can develop or amend the objectives or outcomes in the NILS to reflect the
broader policy agenda of the Australian Government at any time. The only restriction on
the ILC is that any objectives and outcomes in the NILS must be consistent with the

purpose and functions of the ILC as defined in the Act.

It is sensible public policy and good administrative practice for the NILS to reflect and
contribute to the implementation of the Australian Government’'s Indigenous policies, as

long as those policies are consistent with the legislative purpose of the ILC.

Finding 3.4 — ILC outcomes are consistent with legislative intent

The outcomes expressed in the NILS are consistent with the ILC’s legislated purpose and
functions. The review notes that it is good public policy for the outcomes expressed in the
NILS to be consistent with the Australian Government's Indigenous policy objectives,
where these are consistent with the legislated purpose of the ILC.

3.1.3 Outcome Measurement (Progress Indicators)

Benefits Framework

The PBS identifies a range of benefits that Indigenous people can receive from ILC
outcomes and related programs and treats these benefits as indicators of the progress that

the ILC is making towards achieving its outcomes.

Balancing Diverse Economic and Cultural Benefits

At a high level, the long-term improvement in the wellbeing of Indigenous people is the
overarching benefit that the ILC is seeking to achieve™.

Towards achieving this overarching benefit, ILC program guidelines focus on the following
to achieve benefits'®:
= creating training and sustainable employment for Indigenous people;

= increasing the capacity of Indigenous people to sustainably manage their land;

' ILC, National Indigenous Land Strategy 2007-2012; p3
'S ILC, Annual Report 2008-09; p12
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= engaging indigenous people in viable land based enterprises including tourism and
agriculture;

= supporting the education of Indigenous youth, through assisting in the establishment of
student hostels; and

= collaborating with other agencies to produce effective outcomes.

This approach reflects the ILC’s view that providing Indigenous people with training,
education and employment opportunities is vital and integral to delivering its legislated
purpose and the outcomes sought in the current NILS. In fact, the NILS determines that
participation in employment and training is a key short-term indicator of achieving the

socio-economic development of Indigenous people.

The ILC can identify and concentrate its efforts on these or any other benefits as indicators
of its success in delivering its legislated purpose and defined outcomes. The ILC has the
discretion and responsibility to select benefits that best reflect the progress it should be
making towards achieving its legislated purpose. However, the ILC’s priorities must
represent the balance required to comply with the various elements of its legislated

purpose.

The review notes that, in addition to the priority it gives to education, training and
employment outcomes, the ILC provides substantial support for non-economic, social,
cultural and environmental heritage protection outcomes consistent with its legislated
purpose. For example, in 2008-09, the ILC’s land acquisition program resulted in the
protection of 83 culturally significant sites and almost 3500ha of land with environmental
heritage value was protected or restored'®. Funding for cultural and environmental heritage
outcomes can also be employment generating, such as is the case with rangers employed

as a result of the ILC’s involvement in the Indigenous Protected Area (IPA) scheme.

In 2008-09, the ILC also supported the maintenance or revitalisation of culture through 114

cultural events that formed part of 22 projects’”.

To encourage applications from Indigenous organisations to seek assistance for cultural,

social and environmental heritage outcomes, the ILC enables organisations to submit their

' Ibid; p43
7 Ibid
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applications all year round. This is not the case for socio-economic related applications

which are only open for a set period each year.

The acquisition and rebuilding of the Wyanga Aged Care Facility for the Indigenous elderly
community in Redfern, NSW, is an example of the ILC’s acquisition and divestment under

its socio-economic program.

Balancing Independence and Australian Government Expectations

The selection of key indicators like training, education and employment reflects those used
by the Australian Government over the last 10 years to assess its own success in
delivering socio-economic improvements for Indigenous people. There is nothing in the Act
that precludes the ILC from applying the same indicators as the Australian Government as
long as those indicators are consistent with the legislated purpose and functions of the
ILC.

The embrace of Australian Government policy by an independent body such as the ILC
can be contentious. For many decades, political and policy debate in relation to Indigenous
policy has revolved around distinctions between land rights for cultural reasons and policy

actions that have practical socio-economic outcomes for Indigenous people.

As an independent Australian Government statutory authority, the ILC is legislatively
required to independently make judgements that can increase the capacity and
opportunities for Indigenous people to own and manage land for economic, social, cultural
and environmental benefit. However, as an entity within the administration of the Australian
Government, it is also expected to contribute to outcomes sought by Government, which

can often be chiefly socio-economic in nature.

The wide discretion provided to the ILC by the Act to deploy proactive and reactive
program mechanisms and prioritise benefits that maximise opportunities for Indigenous
people properly enables the ILC to avoid any significant conflict in these dual expectations.

Based on the capacity of the ILC to successfully develop and implement program

mechanisms to further all of the elements of its legislated purpose, the review concludes
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that the ILC is able to and does effectively act independently and also reflect Australian

Government policy where appropriate.

Indicators in the Benefits Framework

In addition to the overarching benefit of Indigenous wellbeing and the five macro benefits
supporting the delivery of this, the ILC deploys at a micro level a more expansive range of
specific benefits or indicators that can be used to measure the progress the ILC is making

in achieving its objective and main outcomes.

Figure 1 describes the benefit framework utilised by the ILC. The framework links 13
specific benefits to the four main outcomes identified by the ILC. Within the framework,

these 13 benefits are treated as progress indicators for all the four main outcomes.

The indicators in the framework reflect the ILC’s recognition that it is legislatively required
to deliver economic, social, cultural and environmental benefits for Indigenous people and

that its program mechanisms should be structured to accomplish this.
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Figure 1: Benefits Framework Used by the ILC to Identify and Measure Outcomes

Deliver E ic, Envir

tal, Social and Cultural

benefits to Indigenous people through the acquisition
and management of land

Socio-economic
development

Access to
Education

Employment participation

Training participation

Expansion of the Indigenous estate

Access to country

Access to education

Generation of new and/or increased income

Indigenous business creation and development

Access to &
management of protection of
Indigenous-held cultural &
land environmental
values

Sustainable

Participation in social and community activities

Access to a social service
Maintenance or revitalisation of culture

Improved management and development of
Indigenous-held land

Access to and/or protection of culturally
significant sites

Protection or restoration of environmental values
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Recommendation

The Review recommends that the ILC should consider the merits of including achieved
Indigenous benefits in the whole-of-government analysis of the wellbeing of Indigenous
people.

Assessment of Benefits Framework

A benefits framework is normally used to assess the costs and benefits or the cost
effectiveness of policy and programs in order to ensure that resources are being efficiently

and effectively deployed™.

The review has considered whether the ILC should be using a cost/benefit or cost/
effectiveness analysis process to determine whether its benefits framework and related
programs are efficient and effective. The review has made this assessment with reference
to the requirements on spending set down for Australian Government agencies by the

Department of Finance and Deregulation.

The review considers that this is an appropriate way to approach this issue even though
the ILC does not receive and is not spending an annual appropriation from the
Consolidated Fund. The review considers that this approach is relevant because the ILC is
a statutory authority of the Australian Government, is subject to specific enabling
Commonwealth legislation, and funds its programs from the realised return of the Land
Account which is administered by FaHCSIA. Further, the ILC’s programs have the capacity
to support or otherwise affect general Australian Government programs and policies in

relation to Indigenous people.

Cost/Benefit Analysis

Cost/benefit analysis is generally used to assess the efficiency of the allocation of
resources to an activity where for any number of reasons private markets cannot or do not
undertake that activity. Thus, typically this approach is used to assess whether public

funding to partly subsidise or wholly deliver policies and programs represents what is

'8 Commonwealth Department of Finance, Handbook of Cost/Benefit Analysis, 2006
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termed allocative efficiencym. Allocative efficiency relies on the assumption that it is
“impossible to make any one person better off without in the process making someone

else worse off"?°.

Because of this assumption, a cost/benefit analysis must assess the opportunity cost of
providing or not providing resources to a policy or program. Opportunity cost is the cost of
what has to be given up in order to gain some good or service. It must also examine the
willingness of people to pay for the benefits they receive from the program or policy to
which resources may be allocated. In addition, it must assess the impact of changing the

distribution of resources from one person to another.

Accordingly, cost/benefit analysis requires the examination of a range of detailed market
structure and efficiency, pricing and social equity issues as well as the apportionment of a

monetary value to the identified costs and benefits.

The table below illustrates some costs and benefits of a generic unemployment retraining
program. A cost/benefit analysis framework would need to put a monetary value against
the relative costs and benefits in order to determine issues such as allocative efficiency.
The review has chosen this example because the ILC has prioritised employment,
education and training as a key outcome of its functions in order to address long-term

unemployment and improve socio-economic opportunities for Indigenous people.

Table: Costs and benefits of an unemployment retraining programme?’

Unemployed workers who are | Rest of the community

retrained

Allocative costs = Some foregone work output = Training costs

= Foregone leisure

Allocative benefits = After-tax wages after training = Possible increased profits for
due to rise in output employers

=  Enhanced wellbeing and self = Increase in tax revenue from

esteem wages due to rise in output
Distributional transfers = Income support while training = Income support to trainees
= Loss of unemployment = Savings in unemployment
benefits benefits

" Ibid; p18
* Ibid
! Ibid; p27
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In the table, the net social benefit of the training program is the sum of the allocative
benefits less the allocative costs. The distributional transfers do not affect the net social

benefit.

However, the distributional transfers may represent a non-offsetting gain or loss where the
dollars (resources) being used to support the programs have a different value to the
unemployed compared to the rest of the community (taxpayers). For example, if the dollars
are worth more to the users of the programs than to the taxpayer, the difference in value
may be a gain to the users. Indeed, what is the value of sustainability and how do you

factor in the value of “mentoring assistance”?

A cost/benefit analysis of the ILC’s programs would rely on attributing a monetary value to
all of the benefits (indicators) that the ILC has identified in its benefits framework illustrated
in Figure 1. These benefits span economic, environmental, social and cultural issues. The
review considers that it would be very difficult to accurately calculate a monetary value for

most of these benefits.

The Australian Government recognises that it is extremely problematic to determine the
monetary value of many public goods and related activities such as health, education,
safety, culture and wellbeing, and participation in social and community activities®®. This is
likely to be the case in relation to many of the benefits identified by the ILC, which are quite
specific to the Indigenous community’s value system, including access to and protection of
culturally significant sites, expansion of the Indigenous estate, maintenance and

revitalisation of culture.

Finding 3.6 — A cost/benefit approach by itself is not appropriate to determine

benefits

Because of the legislated purpose of the ILC to deliver economic, social, environmental
and cultural benefits for Indigenous people, the ILC should not be limited in its capacity to
identify benefits and related indicators to those that are more easily subject to a

cost/benefit analysis.

2 Ibid;p108
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Accordingly the review considers that a cost benefit analysis alone is not an appropriate

framework for the ILC to use to determine its benefits framework and related programs.

Cost/Effectiveness Analysis

A cost/effectiveness analysis attributes a monetary value to the costs of a program or
policy, but does not do so in relation the benefits. Instead, benefits are identified in terms
of qualitative impacts such as volume of goods or services produced or community benefit.
The community benefit includes such things as number of lives saved, number of people

educated or number of businesses created?.

Accordingly, cost/effectiveness analysis is often used in cases where it is easier to identify

than value benefits such as in the health, education and community service sectors. In

general, there are at least three scenarios where cost effectiveness analysis can be

appropriate. These are where there is a need to?*:

= prioritise alternative expenditure options to optimise the use of a fixed quantity of
resources;

= improve the allocation of resources to achieve set policy objectives of a continuing
program or policy; and

= consider a large number of alternatives to achieve a defined policy or program

objective.

However, in each of these scenarios a precondition is that the alternatives or options being
considered must have a common predominant effect. This is because the aim of
cost/effectiveness analysis is to identify and assess a single measure of effectiveness in
order to accurately weigh up options. If the effect of the alternatives varies, then comparing
their cost effectiveness will be misleading. Accordingly, cost/effectiveness analysis is
generally not applied where alternatives have different output values®.

This is an important issue when considering whether the ILC should use cost/effectiveness

analysis to develop and review its benefits framework and related programs.

Z Ibid; p108
* Ibid; p109
* Ibid; p110
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The 13 benefit indicators in the ILC’s benefit framework reflect its legislated purpose of
delivering economic, social, environmental and cultural outcomes for Indigenous people.
The output values associated with economic, social, environmental and cultural benefits

vary significantly and thus they are unlikely to share a common predominant effect.

Thus, it would be misleading for the ILC to review its benefit framework and related
programs via cost/effectiveness analysis. For example, it would be impossible to identify a
single measure for and compare the cost/effectiveness of land acquisition and
management programs designed to support business creation and employment with those
programs aimed at returning culturally significant land to Indigenous people or indeed any

social outcomes.

Finding 3.7 — A cost/effectiveness approach is not by itself appropriate to determine
benefits

As a result of the legislated purpose of the ILC to deliver economic, social, environmental
and cultural benefits for Indigenous people, the benefits it is obliged to deliver do not have
a common predominant effect or output value that can be assessed using a single

measure.

Accordingly, the review considers that a cost/effectiveness analysis is not an appropriate

framework for the ILC to use to determine its benefits framework and related programs.

Preferred Approach

As the ILC has a legislated purpose to deliver economic, social, environmental and cultural
outcomes for Indigenous people, its benefit framework is required to include a range of

often unrelated benefits (indicators) that can only be valued individually and qualitatively.

The review considers that the ILC’s current benefit framework appropriately reflects its
legislated purpose and that any assessment about the delivery of those benefits can only
be made on a case-by-case or project-by-project basis, rather than a whole-of-program or

comparative basis.
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Finding 3.8 — Preferred approach to determine benefits framework

The review found that the ILC benefits framework is effective in capturing benefits.

Recommendation

The review recommends that the most effective way for the ILC to monitor whether

its benefit framework is delivering results consistent with its legislated purpose is to

continue to:

= apply systematic benefit realisation thresholds and criteria and robust business
case analysis when first considering land acquisition and management
applications; and

= monitor the use of land that it has divested to Indigenous corporations to ensure
agreed benefits are being achieved.

3.2 Programs and Guidelines

3.2.1 Framework for Program Management
Key Issues Driving Change in Program Management

Two key factors in understanding the development of the ILC’'s management of its

legislated land acquisition and management functions are that:

= The nature, structure, administration and priorities of the ILC’s functions will change
over time to reflect a range of issues including improvements to best-practice public
administration, demands from stakeholders and the policies and priorities of the

Australian Government.
There is nothing in the Act that precludes the ILC responding to these issues as long as its
programs remain consistent with its legislated purpose and functions. Fundamentally, no

organisation can remain static in the way it administers its obligations and activities when

its operating environment is constantly changing.
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= The aspirations, demands and expectations of Indigenous people and Indigenous
organisations are very different now compared to 1995 when the ILC was first

established.

When the ILC was first established in 1995, the prevailing policy environment and focus
was on the recognition of and creation of land rights for Indigenous people, in the wake of
the High Court’s Mabo decision®. Naturally, this was the focus and primary aspiration of
Indigenous organisations at that time. Over the last 15 years, the aspirations of Indigenous
organisations and people have grown wider and now encompass socio-economic
outcomes including business ownership, employment, self employment, education and

training.

This change in aspirations is a result of many factors including increasing examples of the
success of Indigenous businesses, improved access to education and other services,
increased social mobility of Indigenous people and the overall economic growth of the

nation.

Thus, a proper test for the ILC is whether it has changed to maintain its relevance and
potency given the changing demands and aspirations of its stakeholders and primary

beneficiaries of its services.
Improvements Arising from Property Stocktake in 2002

Between 1995 and 2002, the ILC acquired 151 properties. In 2002, the ILC conducted a
review of these properties to determine whether their use was delivering benefits for
Indigenous people consistent with the legislated purpose of the ILC. The review identified
that there were a number of barriers to Indigenous people achieving sustainable benefits
from the ILC’s land acquisition program, including®”:

= gaps between the aspirations of some Indigenous organisations and the inherent

capacity of the land to deliver on these aspirations;
= gaps between the aspirations of some Indigenous organisations and their capacity to

effectively use the land to achieve these goals;

2 Mabo and Others v Queensland (No 2), (1992) 175 CLR 1
*"ILC, Report on Improving Outcomes from Indigenous Land Purchases, 2002
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= a lack of commitment by some Indigenous organisations to the land which had been
divested to them; and
= a lack of appropriate land management and skills within some Indigenous

organisations that would be necessary to gain sustainable benefits from the land.

To remedy these barriers, the ILC?%:

= revised its NILS to separate program delivery into four streams — economic, social,
environmental and cultural — which are consistent with its legislated purpose;

= established the skills and processes to enable it to help Indigenous organisations build
their capacity to own and manage land for economic purposes;

= created a new financial information system and property database; and

= undertook a property remediation program between 2003 and 2008 in partnership with
indigenous organisations to improve the capacity of individual properties to deliver

sustainable benefits for Indigenous people.

As a result of the remediation program:

= urgent health and safety works were addressed on 52 properties;

= capital development and other works to improve the capacity of land was undertaken
on 62 properties;

= property management plans were developed for 48 properties; and

= some properties have been or will be sold, due to lack of interest or commitment.
Improvements to Application and Assessment Processes in 2007

To ensure that the ILC’s investment decisions are delivering the benefits identified in its
benefits framework, the ILC introduced further changes in 2007 to the processes under
which land acquisition and management applications are requested and considered.

Changes to the Project Application Process

In late 2007, the ILC Board determined to make an annual call for land management and

socio-economic land acquisition applications. This was to improve the management of the

2 ILC, Remediation Evaluation Report 2009
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application process and the exercise of the ILC’s functions®. Since that time, the annual

application process is managed according to the following timeline:

= Pre-Christmas advertising of a call for land management and acquisition applications

= 30 April (ensuing year) closing date for land acquisition applications concerning socio-
economic development outcomes

= 30 June (ensuing year) closing date for land management applications

= August (ensuing year) Board meeting considers land acquisition applications

= October (ensuing year) Board meeting considers land management applications

However, applications for land acquisition projects that are aimed at delivering cultural and

environmental heritage protection outcomes are still able to be made all year round™.

The restriction on the time by when land acquisitions for socio-economic development
outcomes can be made (30 April) also reflects the fact that increasingly most applications
fall within this category. For example, in 2009, the ILC received 22 applications under this

stream, compared to four lodged under the cultural and environmental streams.

Distinguishing between applications in different streams in this way is a sensible approach
as it also enables the ILC to achieve three key outcomes consistent with its legislated

functions and purpose.

First, imposing closing dates for the bulk of applications the ILC must deal with supports its
capacity to systematically and robustly consider applications. This is important because it
is through the proper comparative assessment of how each application meets benefit
thresholds and program criteria that the ILC is best able to ensure the integrity of its

benefits framework.

Secondly, imposing closing dates on applications with socio-economic development
outcomes encourages applicants to apply the same kind of discipline to the planning and
preparation of their applications that would be required to own and manage land-based

businesses.

? Identified by the consultants in their review of the ILC Board Papers
* ILC Annual Report 2008-09; p27
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Thirdly, enabling applications with cultural and environmental heritage protection outcomes
to be made at any time of the year satisfies the legislative need for the ILC to ensure that
the management of its functions does not preclude or inhibit the ability of Indigenous
organisations to apply for land for non socio-economic purposes. As discussed elsewhere
in this report, this assists the ILC to maintain an appropriate balance between delivering

socio-economic and cultural outcomes for Indigenous people.

Of course, urgent applications or unique opportunities can be and are dealt with at any

time.

Changes to the Application Assessment Process

Also, in late 2007, a new template assessment process was introduced to compare and
determine between applications received by the ILC. The comparative assessment
process is based on an approach recommended by the Australian National Audit Office
(ANAO) and is aligned with the program criteria governing land acquisition and
management programs in the current NILS®'. It is also consistent with the Australian

Government Department of Finance’s Gateway Review process®2.

In order to be successful, land acquisition and management projects now need to meet the

following criteria (program criteria)®:

= projects need to (a) generate training and employment outcomes and (b) be able to be
delivered in collaboration with other agencies or industry partners;

= applicants must be able to demonstrate a strong commitment and capacity to deliver
the project;

= projects must be viable and sustainable; and

= properties must be suitable for the proposed land use.

In addition, applications under the land acquisition and management programs need to
prove that they cannot achieve their desired outcomes through the land functions of, or

assistance from, another Australian or State government agency. This ensures that the

*! Ibid

*2 The Gateway Review process is a process under which business cases for spending by Federal government
agencies is assessed by an independent panel of public and private sector experts. Under the process, the costs
and benefits of spending are examined to ensure value for money and appropriate outcomes.

¥ ILC, Land Acquisition and Management Guidelines
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ILC is not acting to duplicate the functions and role of other agencies and therefore avoids

the risk of wasteful spending. This is consistent with section 191F(3) of the Act.

On the face of it, these program criteria may appear to favour projects that can deliver
socio-economic outcomes, rather than cultural or environmental heritage ones, particularly
because of the need for training and employment outcomes. However, in practice they
apply principles that are integral to ensuring the delivery of all the elements in the ILC’s
legislated purpose. For example, an applicant's commitment and capacity and the
suitability of land are as important to ensuring the delivery of cultural and environmental
outcomes as they are to support socio-economic ones. In some cases, training and
employment outcomes can also be part of cultural and environmental heritage projects,
such as the employment of Indigenous rangers as a result of the ILC’s involvement in the

Indigenous Protected Areas scheme.

As discussed elsewhere in this report, the application of these program criteria since 2007
has not inhibited the ILC from subsequently supporting a vast range of cultural and

environmental heritage projects.

Overall, the review concludes that these program criteria are consistent with the objectives
and outcomes of the ILC as described in the current NILS. They are well placed to ensure
that investment decisions achieve the benefits that the ILC is legislatively obliged to

deliver.

Evaluation of Property Remediation Program in 2009

In 2009, the ILC conducted an evaluation of the property remediation program that was

undertaken between 2003 and 2008 in response to the 2002 property stocktake.

The evaluation recommended a range of measures, which have now all been implemented

by the ILC. These measures include®:

= systematic monitoring of Indigenous organisations who own, lease or manage land
acquired by the ILC to ensure that they comply with divestment conditions. This
enables the ILC to possibly have the land revert to the ILC, where conditions are

egregiously breached, so that the delivery of benefits is not compromised;

* ILC, Remediation Evaluation Report 2009
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= implementation of a rigorous post-grant monitoring system in relation to Indigenous
organisations and their capacity to manage the land to deliver required benefits;

= application of shorter project management timeframes to ensure that required benefits
are delivered more efficiently and effectively;

= integration of project and finance databases to support consistent and effective
reporting and accountability to management and the Board; and

= creation of project management teams for larger, complex projects to improve the

functional capacity of the ILC.

These measures are consistent with the legislated purpose and functions of the ILC,
delivery of the outcomes in the current NILS and implementation of the benefits

framework.

Finding 3.9 — Ongoing improvements to program management

The ILC’s management of its land acquisition and management programs has changed
over time to continuously address identified issues and maximise the opportunity for land

to deliver benefits for Indigenous people in a manner and to an extent consistent with the

legislated purpose and functions of the ILC.

3.2.2 Land Acquisition Program

Structure

The overarching structure of the ILC’s land acquisition program has two main parts:

= Indigenous organisations can apply to the ILC for the acquisition of a property. After
acquiring the property, the ILC generally leases it to the applicant organisation until
granting the property to the organisation. The ILC makes the grant only when the
organisation has demonstrated the capacity to manage the property and deliver
sustainable benefits to Indigenous people consistent with the legislated purpose of the
ILC. The time between leasing and granting the property depends on whether the
Indigenous organisation has the required capacities at the time it makes the application

or whether it requires ILC assistance to build that capacity over time.
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= The ILC itself also initiates acquisitions either alone or in collaboration with other

government agencies or organisations to deliver its legislated purpose.

Consistent with the recommendations of the 2009 Remediation Evaluation, the ILC
monitors acquired properties even after they have been granted to ensure that benefits are
being delivered to Indigenous people consistent with the legislated purpose of the ILC.
Since the ILC was established, it has acquired 229 properties at a total cost of about
$226 million. The total land area represented by these properties is about 6 million

hectares®.

Between 2003 and 2008, applications were sought under the program via four project
streams which represent the legislated purpose of the ILC. These streams were®:

= Cultural — to acquire land of cultural significance

= Social — to acquire land to deliver social activities or programs

= Economic — to acquire land to run a land-based business

= Environmental — to acquire land to derive environmental benefits

In 2009, the structure of these four streams was amended further to reduce them to
three® . The figure below illustrates this new structure.

Figure 2: Land Acquisition Program Structure for 2009

Land Acquisition

Socio-economic
development
acquisitions through
applicationsorILC
initiated

Cultural and Access to education

environmental heritage . Lo
protection acquisitions hroughb;;rtc;{gcltl_sclznltlated

through applications

* ILC Annual Report 2008-09; p27
* Ibid
7 Ibid
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The new structure for 2009 reflects the priority afforded in the current NILS to achieving
socio-economic development outcomes in the short term through support for and initiation

of land-based employment creating businesses and education and training opportunities.

As discussed elsewhere in this review, the priority given to these outcomes is consistent
with the legislated purpose of the ILC, and represents responsible expenditure of policy
and program funding in line with the Australian Government’s Indigenous and government

administration policies.

The focus on these outcomes is supported by the process introduced in 2007 and 2009 to
govern the request for and assessment of applications and ongoing monitoring of land use
after divestment to ensure that ILC investment decisions are delivering benefits on a

continuing basis.

Although the access to education stream is a new program not specifically referred to in
the legislated purpose of the ILC, it is consistent with this purpose. In many cases, this
stream is likely to be essential to support the legislative requirement on the ILC to deliver
socio-economic benefits for Indigenous people as education is often the main driver of the
kind of social mobility required to achieve socio-economic improvement. The Australian
Treasury certainly considers that access to education is a fundamental component of

building the human capital necessary for intergenerational weIIbeingas.

As also discussed elsewhere in this report, there is nothing in the Act that precludes the
ILC from being proactive or initiating programs, such as access to education, to deliver
benefits to Indigenous people as long as those initiatives are consistent with the legislated
purpose of the ILC. Section 191F(3) provides that the ILC should not undertake activities
that duplicate the responsibilities of other agencies. In addition, the ILC’s internal policy
gives priority to initiating programs in collaboration with other Australian and State
government agencies. This considerably reduces the risk that initiatives, like access to

education, duplicate the role and spending of other government departments or functions.

The ILC is a key Australian Government authority in relation to the holding and
management of Indigenous land for use by Indigenous people. Thus, there is a high level

of efficacy in its initiation of programs that facilitate and coordinate the intra and inter

*% Australian Treasury, 2010 Inter-generational Report, Chapter 6
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government allocation of resources to achieve socio-economic and other benefits for

Indigenous people.

Guidelines for Applicants

Organisations that make applications under the program can rely on the ILC’s handbooks
on socio-economic and cultural and environmental heritage protection to guide them
though the program criteria that their submissions need to satisfy. These handbooks are

reviewed regularly.

As discussed elsewhere in this report, the program criteria reflects the legislated purpose
and functions of the ILC, as well as its responsibility as an Australian Government authority

to ensure that its spending is effective and efficient.

Investment and Divestment (Land Grant) Decision Making

The review has examined ILC Board papers from 2007-2009 to identify and assess the

business cases for investment decisions. The review observed that all land acquisition

business cases addressed the following issues:

= Property profile and assets

= Proposed title holding body (applicant) including its financial position and capacity and
commitment to deliver benefits

= Benefits of acquisition according to ILC benefits framework

= Sustainability of asset and benefits

= Risk assessment

= Grant conditions and post-grant monitoring

= Details of the grant to be made

= Legal process associated with the acquisition and grant

= Financial issues associated with the acquisition and grant

These issues have been framed in a template for submissions to the Board concerning

land acquisition decisions™®.

% Consultants review of ILC Board Papers
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Where acquisition projects span a number of years, the review noted that there are regular
reports to the Board on the project to enable the Board to make any further necessary

decisions in relation to the project.

One school of thought may be that the ILC should focus only on acquisitions where land
grants can be made immediately. In this scenario, the ILC would be required to only
acquire and grant properties where the applicant has the immediate capacity to manage
the land and deliver socio-economic, cultural or heritage protection benefits for Indigenous
people. Granting land to Indigenous organisations that did not have this immediate

capacity would mean that the ILC would be acting contrary to its legislated purpose.

However, if the objective of the ILC and its governing legislation is to maximise the scope,
reach and kind of benefits for Indigenous people, it is appropriate that the ILC makes
decisions to acquire land itself where Indigenous organisations do not have the immediate
capacity to manage it or deliver benefits. For this same purpose, it is also appropriate for

the ILC to acquire land where there is no yet identifiable Indigenous organisation.

In this circumstance, as well as in situations where the ILC initiates acquisitions, the
purpose is to build the capacity of Indigenous organisations to eventually own and manage
it. The capacity-building process that the ILC may engage in with the Indigenous
organisation creates the potential for benefits that would not have otherwise been

achieved. This is consistent with the legislated purpose and functions of the ILC.

Costs and Benefits in Business Cases

The systemised business case framework is the common tool within which the ILC decides
to purchase land for Indigenous organisations that may or may not have the immediate
capacity to manage it and deliver benefits. The business case framework includes an
assessment of the costs and benefits associated with purchasing land that can or may not

be able to be immediately granted.

With respect to the costs and benefits included in the business cases considered by the
Board, the review identified that the ILC analysis is rigorous and, where appropriate, relies

on independent expert opinion, particularly in relation to asset valuation, market
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assessments and financial risk. Across a mix of projects considered by the Board, some of

the cost and benefit issues assessed in accompanying business cases included:

= Detailed break down of costs associated with acquisition and development of a site
including an independent report on development costs.

= Analysis of the rate of return on an investment for the operation of a business including
independent market demand analysis and two independent financial risk assessments.

= Analysis of direct and indirect employment creation for Indigenous people arising from
specific investment.

= Analysis of audited financial statements to determine the financial health and
governance of organisations

= Analysis of benefits to Indigenous communities arising from the generation of higher
direct and indirect employment.

= Analysis of improvements to Indigenous community integration, development and
safety flowing from specific investment.

= Analysis of the direct and indirect education, training and skill transfer opportunities
arising from specific investment and associated employment generation.

= Analysis of flow on benefits to Indigenous communities associated with investments in
social services that strengthen communities.

= Detailed risk assessment including acquisition, and project establishment and
management, viability and sustainability of benefits and regulatory risk.

= Strategies to collaborate and share risks and rewards with other government agencies.

Finding 3.10 - The land acquisition program is structured consistently with the ILC’s

legislated purpose

The land acquisition program provides a range of opportunities for Indigenous
organisations to seek assistance from the ILC to deliver benefits that the ILC has legislated

responsibility to achieve.

Applying rigorous criteria to land acquisition to ensure the delivery of benefits is consistent
with the legislated purpose of the ILC and its financial management obligations as an

Australian Government authority.

The purchase of land for Indigenous organisations that do not have the immediate capacity

to manage it or deliver benefits is consistent with the ILC’s legislated purpose because
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building the capacity of these organisations over time delivers the benefits the ILC is
obliged to achieve. Building the capacity of Indigenous organisations also maximises the
overall scope and reach of the benefits that the ILC must provide.

The ILC’s assistance in establishing student hostels is not specifically referred to in the
Act, however its assistance is not inconsistent with the Act. In fact, such assistance can be
viewed as a fundamental practical instrument that is partly necessary for the ILC to
achieve its legislated purpose to deliver socio-economic benefits for Indigenous people.

The divestment decision-making process is underpinned by a rigorous template that
enforces systematic consideration of all appropriate costs, benefits and risks associated
with capacity to achieve benefits.

3.2.3 Land Management Program

Structure

The ILC’s land management program is designed to assist Indigenous landowners build

capacity to sustainably manage and viably use their land. The program is delivered in

three main ways*’:

= an annual call for applications from Indigenous organisations;

= strategic projects covering several properties in or between regions that the ILC
develops in collaboration with other government agencies or organisations. Training
and employment outcomes are generally the focus of these projects; and

= applications at any time from Indigenous organisations for assistance with urgent

health and safety work on their land to maintain its usability or viability.

Under the annual call for applications, the ILC offers two streams of funding and
assistance. These are*":
= property-based projects aimed at developing Indigenous land-based businesses,

protecting culture and environmental heritage, and improving land management; and

“ILC, Land Management Handbook 2010
41 -
Tbid
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= training and planning projects that relate to the management and use of Indigenous-
held land, lead to the direct employment of Indigenous people and/or facilitate better

land management practices.

To achieve these outcomes, the ILC contracts with landowners to provide land
management expertise via funding to assist the landowner or by purchasing/contracting
expertise on behalf of the landowner. In each case, the contract between the ILC and a
landowner includes an agreement that sets out an implementation and reporting regime to
ensure that benefits are being delivered consistent with the legislated purpose of the ILC*.
In addition to responding to applications for land management assistance, the ILC initiates
and operates its own businesses to provide the education, training and employment that
Indigenous people require to viably run their own businesses*®. These businesses are

mostly in the pastoral, agricultural and tourism sectors.

At 30 June 2010, the ILC was managing 159 land management projects.**.

Guidelines for Applicants

Organisations that make applications under the program can rely on the ILC’s handbooks
on land management, and training and planning to guide them though the program criteria
that their submissions need to satisfy. The ILC also assists applicants in the leadup to their
submissions to ensure that they understand the criteria on which decisions are made.

The handbooks are regularly reviewed.

As discussed elsewhere in this report, the program criteria reflects the legislated purpose

and functions of the ILC as well as its responsibility as an Australian Government authority
to ensure that its spending is effective and efficient.

“2ILC Annual Report 2008-09; p44
* Ibid
* Ibid
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Decision-making

The review examined ILC Board papers from 2007-2009 to identify and assess the
business cases for land management project decisions. The review noted that all land
management business cases addressed the following issues:

= Project proposal

= Benefits according to ILC benefits framework

= Project costs and viability

= Sustainability of asset and benefits

= Project implementation and monitoring

= Project funding

= Risk assessment

= Quality control checklist and recommendations

In 2009, these issues were framed in a template for submissions to Management and the

Board concerning land management decisions.

Under the ILC’s Board and Audit Committee-approved internal administrative policy
framework, land management decisions above $300,000 need to be considered by the
Board while those below this threshold can be made by the ILC's General Manager®. This
is sensibly designed to support speedy and efficient decision making by the ILC in relation

to smaller, less complex land management activities.

The rate of land management applications that have been approved over the last two
years provides an indication of the strict assessment undertaken by the ILC to ensure that
land management projects can deliver outcomes and benefits consistent with the
legislated purpose of the ILC. The table below illustrates that the rate of approvals made
by the ILC has remained consistent over the last two years even though the number of

applications varied significantly. This reflects the strength of the assessment process.

Table: Land management decisions 2008-2009

Year Applications | Applications | Rate of Approval by Board - Approval by
Received Approved Approval (%) | application for over General
$300 000 Manager

* Consultations with ILC
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At 30 June 2008 | 47 18 38% 2 16

At 30 June 2009 28 11 39% 1 10

Applications undergo a two-stage assessment process before being submitted for approval
by the Board or General Manager. The assessment process applies strict criteria which
applications must satisfy before being considered further. In general terms, applications
are often rejected because they*®:

= are inconsistent with the legislated purpose of the ILC and current NILS;

= do not meet the program criteria specified in the land management handbooks; and/or

= do not provide sufficient information.

The fall in applications between 2008 and 2009 could be the result of a range of factors
including reduced interest from Indigenous organisations, heightened awareness of the
need for applications to satisfy high thresholds and/or fewer land management issues that

Indigenous organisations need assistance with.

Finding 3.11 - The ILC’s land management program is structured consistently with

its legislated purpose

The land management program provides a range of opportunities for Indigenous

organisations to seek assistance from the ILC to manage land and deliver benefits.

While the criteria that applications must satisfy are rigorous, the ILC’s rate of approvals
has been consistent over the last two years. Applying rigorous criteria to land
management applications to ensure the delivery of benefits is consistent with the legislated
purpose of the ILC and its financial management obligations as an Australian Government

authority.

The operation of businesses by the ILC is consistent with its legislated purpose where
those businesses deliver legislated benefits or maximise the scope, reach and

opportunities for those benefits to be delivered by other organisations.

* Consultant’s review of ILC Board Papers
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4. ASSESSMENT OF ACHIEVED BENEFITS

Terms of Reference Being Examined

3. Examine the benefits being achieved by the ILC and consider whether they are
consistent with the ATSI Act.

4.1 Overarching Benefit

The overarching benefit the ILC strives to achieve is the long-term improvement in the

wellbeing of Indigenous people. This is clearly stated in the ILC’s current NILS.

Wellbeing is widely regarded as a “multi-dimensional concept that incorporates notions of
individual freedoms, opportunities and capabilities” but goes beyond the attainment of
material living standards*’. The wellbeing of one generation can be defined by the “stock of
resources that is inherited from previous generations and the choices that generation
makes™®. In practical terms, the notion of “stock” means the “quantity and quality of all the
tangible and intangible economic, social, human and environmental resources that are

available to a generation™®.

For the last 10 years, the Australian Treasury has applied a wellbeing framework to inform
its development of public policy because the ultimate aim of economic policy is to improve
wellbeing®™. This framework has the following five elements:

= level of freedom and opportunity that people enjoy;

= aggregate level of consumption possibilities;

= distribution of consumption possibilities;

= level of risk people are required to bear; and

= level of complexity people are required to deal with.

*7 Australian Treasury, 2010 Inter-generational Report, Chapter 6

* Ibid

* Ibid

% McDonald T, Australian Treasury, “Measures of Social Progress and Wellbeing . Paper presented at the
Conference on Shaping Australia’s Resilience, Australian National University, Canberra, 18-19 February
2010
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Of these dimensions, Treasury considers that freedom and opportunity binds all the other
elements of the framework together. This is because it is through the provision of
opportunities that society builds the capabilities of individuals to function in society and

choose a life they can value®'.

The importance of building opportunities for people and the capabilities of individuals to
harness opportunities means that human and social capital are key parts of the “stock” of

resources passed onto future generations.

Treasury considers that human capital represents the skills, knowledge and health that
individuals have and is a consequence of the education, employment and health services
provided by society and opportunities for people to access those services. As a result,
“‘human capital within and between generations is increased through investments in

education and health”2.

The framework used by Treasury is reflected in the work undertaken by the Australian
Bureau of Statistics (ABS) to measure how and whether Australia is making progress in
achieving national wellbeing. Since 2002, the ABS has produced the Measure of

Australia’s Progress Report, with the latest report released in 2009%.

The measurement framework used by the ABS is based on the following assumptions®*:

= wellbeing is defined broadly as being synonymous with life getting better;

= wellbeing is multidimensional and measures are needed for each dimension;

= the three broad dimensions of progress towards wellbeing are social, economic and
environmental progress;

= the balance and rate of progress towards wellbeing depends on the relative importance
each person attributes to the three dimensions of progress; and

= Indigenous people may have value systems that place different emphasis on the

importance of these dimensions.

51 qp.s
Tbid
2 Australian Treasury, 2010 Inter-generational Report, Chapter 6
* ABS, Measures of Progress Report 2009, CatNo.1383.0.55.001
54 71.:
Tbid
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Finding 4.1 - Overarching benefit is appropriate

The ILC’s selection of Indigenous wellbeing as the overarching benefit it seeks to achieve
is consistent with the view of the Australian Treasury that national wellbeing is the ultimate

benefit that all government policy aims to secure.

The Treasury and Australian Bureau of Statistics (ABS) consider that the achievement of
wellbeing depends on social, economic and environmental progress. Accordingly, the
ILC’s selection of wellbeing as its key target benefit is consistent with its legislated purpose

to deliver economic, social, environmental and cultural benefits for Indigenous people.

4.2 Measuring Benefits

Towards achieving the overall benefit of improving Indigenous wellbeing, the current NILS

focuses the ILC on opportunities which can®:

= create training and sustainable employment for Indigenous people;

= increase the capacity of Indigenous people to sustainably manage their land;

= engage Indigenous people in viable land-based enterprises including tourism and
agriculture;

= support the education of Indigenous youth, through assisting in the establishment of
student hostels; and

= collaborate with other agencies to produce effective outcomes.

As discussed elsewhere in this report, these indicators are consistent with the legislated
purpose of the ILC to deliver economic, social, environmental and cultural benefits for

Indigenous people.

These five key indicators are reflected in the ILC’s portfolio budget statements against
which it must report each year. They are consistent with, but represent a narrower set of

indicators than, the ILC’s 13 indicators described in its benefits framework at Figure 1.

3 ILC, Annual Report 2008-09; p12
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This is because the government’s reporting guidelines in its portfolio budget statement
process is focussed on tangible economic outcomes associated with expenditure. In
addition, the bulk of land acquisition and management applications received by the ILC are
for the delivery of economic benefits rather than cultural or environmental outcomes, and
the ILC’'s own businesses are focused on social and economic benefits®®. However, the
ILC is able to strike an appropriate balance between supporting socio-economic and

cultural and environmental heritage projects.

As discussed elsewhere in this report, the ILC’s focus on economic benefits, including
employment, education and training, and building business capability amongst Indigenous

organisations is consistent with its legislated purpose.

With respect to wellbeing, the Australian Treasury agrees that access to education and
employment are critical and paramount in efforts to build human capital and the
capabilities of individuals to maximise opportunities as an end itself and for inter-
generational benefit® .

In relation to assessing the benefits achieved by the ILC, the review has focussed on the
five indicators discussed above because they inform reporting against portfolio budget
statements. For completeness, the review has examined:

= how well these indicators compare to measures used by the Australian Treasury and

ABS to assess progress on wellbeing; and

= how effectively the ILC meets the benefit targets that it sets itself.

4.2.1 Measures of Wellbeing Used by Australian Government and ILC

As wellbeing is multidimensional, the Australian Treasury and ABS recognise that it cannot
be measured through traditional economic means like valuing contributions to Gross
Domestic Product (GDP). Instead, they consider that it is necessary to use a broad range

of qualitative indicators that are effectively proxies for wellbeing®.

%% Consultations with ILC

7 Australian Treasury, 2010 Inter-generational Report, Chapter 6

8 McDonald T, Australian Treasury, “Measures of Social Progress and Wellbeing . Paper presented at the
Conference on Shaping Australia’s Resilience, Australian National University, Canberra, 18-19 February
2010 and ABS, Measures of Progress Report 2009, CatNo.1383.0.55.001
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According to Treasury, these indicators must be comprehensive, consider the interactions
and tradeoffs between and within dimensions of progress and be able to support a
t%.

subjective and objective assessmen Because of the qualitative nature of these

indicators, an assessment of wellbeing must be a point-in-time assessment, as opposed to
a trend assessment®.

Both the Treasury and ABS recognise that many of the indicators required to assess
progress towards wellbeing have not been developed and are very difficult to develop to a
level where they can be used in an assessment process. However, work to achieve this is

continuing®”.

The table below illustrates the indicators that the ABS includes in its Measures of

Australia’s Progress Report compared to the key indicators used by the ILC.

It demonstrates that, where the ABS indicators are relevant to the legislated purpose of the
ILC, the ILC’s indicators are generally consistent with those used by the ABS. The ILC
indicators therefore support a qualitative assessment at a point in time of progress towards
the wellbeing of Indigenous people. Accordingly, the outputs of the ILC properly form part
of whole-of-government intelligence gathering, reporting and analysis of the wellbeing of

Indigenous people.

The ILC is able to effectively comply with the ABS indictors of progress towards national
wellbeing because of its:

= program structure;

= focus on practical education, training and employment outcomes;

= strict benefit criteria for investment and funding;

= ability and desire to build capacity within Indigenous organisations and communities;

= ongoing monitoring of benefit delivery post land grants; and

= collaboration with other government agencies

*” Australian Treasury, 2010 Inter-generational Report, Chapter 6
60 11.:

Tbid
" McDonald T, Australian Treasury, “Measures of Social Progress and Wellbeing . Paper presented at the
Conference on Shaping Australia’s Resilience, Australian National University, Canberra, 18-19 February
2010 and ABS, Measures of Progress Report 2009, CatNo.1383.0.55.001
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Accordingly, the ILC should properly be viewed as a key vehicle for improving the multi-

dimensional wellbeing of Indigenous people, rather than as a land grant agency only.

September 2010

16323 Aegis ILC Audit Report.indd 66 2/23/11 11:06 AM



ing

australia

[ SUlfi

egiscon

%9

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

suonisinboe 10} eSO JJBUa]/S0D JoUIS pue ainjonis welboid uonisinboe pue| 8y

0} pajuesb sapiedoid jo sequinN

aonoeld pue ul jsni} paaosdw|

VIN

D71 8y} jo asodind

pajeisiba] ayy uaalb ao|qeoldde joN

BwWo sso

‘yoeoidde siuyj Jo }nsal |einjeu e se papiebal 8q Ued UoISaYoD [BI00S pue AJuNWIWod
‘Aiwey panoidw| “suonesausb ainyny o} Buiag|iem yiesnbaq pue anjea ues Aay} yeuyy

S3AI| 9SO00YD 0} S eded

unwwod pue ajdoad snouabipu) Jo} saiunpoddo pue Ay

|y} sp|ing siyl "sbejusy |ejuswiuocsAUS pue [elnynd snousbipu| jo uonealssaid
sy} pue Bulusyibuass Ajunwwos pue [e100s ‘JuswdojaAsp OIWOU09d S|geulelsns
pue |enjoe sjowoid 0} paubisap Ajeoyoads ase saidde D7) sy jeuy sjuesb pue

suonisinboe 10} eSO J1JOUSJASOD JOLIS pue ainjonss welboid uonisinboe pue| 8y

asodind paje|siba|

S.071 8Y} UIM JUSISISUOD slyausq
Buinaiyoe jo ojgedes ase Asyy
asnedaq suonesiueblo snousbipu|
0} pajuesb sapiedoid jo sequinN
o1y

Aq pasinboe saiuadoid jo JequinN

uonounysAp
SS9| pue  UOISBYOD  [BID0S
pue Ajunwwod ‘Ajiwe} Jayeg

-a|doad snouabipu| a1 sdnolb pabejueapesip 1oy
Apenoiued ‘ssaiboid [euonesauab-iajul Buiaaiyoe ul Jojoey [eono e S| juswAojdwa
ybnouyy [eydes uewny Buip|ing jey} Ainseai] pue yJomawel) Juswainseaw Bulagjiem

Sgv 9y} Jo maln ayy spoddns sawooino juswAojdwa uo snooy Buoss s, 07 BYL

swelboud
D7l jJo ynsas e se pakodwe

a|doad snousbipu] jo JaqunN

Buihysies
souejeq ajl|yiom puy
pue pakojdws aie sjdoad alopy

‘a|doad snouabipu)| 1| sdnoib pabejueapesip Joy Aleinoiied
‘ssaiboid |euonessusB-1sjul BuiAsIyoe Ul J0}oe) [ednd B S| Bujulesy pue uonesnps
ybnouyy jeydes uewny Buipjing jey; Ainseal] pue yJomawely Juswainseaw Bulag|am

Sgv 8yl Jo maia ayy spoddns Buulel) pue uopeonps uo snooy Buons s.07| 8yl

sassaulsng 97| uo pajelado pue

paysi|gesa sanijioey Bulures) paseq

-Ansnpul ‘lenuapisal Jo JaquinN

papoddns
spoofoud  Buuesy jo  sequnn
sweiboid 7| Jo }nsal e se paules)

a|doad snouabipu] jo JaqunN

Buiuresy u syedioied
pue uopednpa Jo splepuels
Jaybly ueb ojdoad  aiop

VIN

271 8y} jo asodind

pajeisiba] ay}y uaalb sjgeoidde joN

sanoldwi Aoueyoadxe

|l pue uyjeay [enplaipu|

[e100S

siojealpu| 97| pue sgy Jo Aouajsisuod

(€) sao3eaipu 971

(2) s1oje01pu| SGY

(1) uoisuawig

sav

Bulaq|iap splemo] ssaiboud jo siojedlpul 97| pue SgvY :d|qel

67

2/23/11 11:06 AM ‘

16323 Aegis ILC Audit Report.indd 67



'sal)iAloe JuswAojdwa pue
Bunessuab swooul Jo Jaquinu moj S| aiay} pue ajnde Auenoiled Ajjelsusb si ajdoad
snouabipu| jo abejueApes|p JIWLOU029-0100S 8y} 8JayM EBl[es}SNy djowal Jo [euoibal
ul aze sposfoid 97| 40 %08 19A0 ‘swelboisd Bujuiely pue uoneonps pue suoljessado
ssauisng ‘swelboid juswebeuew pue uopisinboe pue| s) ybnoiy SalUNWIWOD

pue ajdoad snouabipu| Joj juswAojdwa joa8ipul pue Joaulp sajowold D7 dYL

S 071 8yl yYim jusjsisuod suysusq
Buineiyoe jo s|qeded aie Asyy
asneosaq suonesiueblo snouabipul
0} pajuesb sapuadoid jo JaquinN

pejesado sassauisng
wsuno} pue [ejoysed ‘[eunynolbe

8|qeUIB}SNS pUB B|dBIA JO JaquinN

awoou|

|[euoljeu  Jou Ul sasealou|

oJwou0o]

ing

australia

sulf

‘Aoesoowsp pue aoueusanob ul uonedoiped snouabipu| ayowold osje ueo Ji ‘a|doad

snousBipu| JO S|9AS| UOIEBONPS PUE (IS 8y} PlINg Sessaulsng-pajesado 7| alaym

‘JuswiuIanob
ul }snJ} pue jo Buipuejsiapun p|ing os|e ued adueusdanob jo swiou Aldde oy Buipasu
pue Aem jualedsuesy e ul D7 8y} yum bBulesq ‘seonoeid juswasbeuew paje|al
pue Aoeioowsp ‘@oueutanob ul sidoad snousbipu) jo uonedonied sy} sjowoid ued
sjuesB pue| pue aouejsisse uonisinboe puej Joy Ajjenb o) auldiosip aAnessiulLpe pue

sjuswabuelie 8oUBUIBAOD By} B)elisuowap o} suolesiuebio snousbipu| Joy paau ay]

‘apew usaq aney sjuelb Jaye uans siseq Bulobuo ue uo spyeuaq asayy
10 AJaAI|Bp By} siojuow DT By} pue JaAllep 0} paldinbal AjaAne|sibal si 97| au) 1eyy
spyeuaq sy} Janlap Ajgeureisns o} Ajloeded sy} sjeljsuowsp ued oym suoljesiuebio o}
apeuw Ajuo ale pue| jo syuels) ‘asodind pajesibal 5,07 8U Jo Hed wioj Jey syyauaq
OIWIOUOD3-UOU JBUJO By} JOAIISP 1O JUSWIUOIIAUS }Jo3IEW PUE [BIOJOWIWOD [BWIOU U}
ul sassauisng ajqeulejsns ajesado pue abeuew Ajgjos o} suonesiuebio snousabipu|

J0 Ayoeded ay) ajowoud o) paubisap Ajjeoyioads ale sajdde O auy jey) sjuelb pue

pajesado sassauisng

wsno} pue |elojsed ‘|einynoube
9|qeUIE}SNS PUE B|GEIA JO JaqunN
asodind paje|siba)

S.071 Y Yim Jusisisuod sjieusq
Buineiyoe jo sj|qeded aise Asyy

asneoaq suoyesiuebio snouabipul

Aoeioowsp
pue aoueulanob ul uopedionled
snouabipu| paseaioul

Buipnjoul juswusanob j0

sJojealpuj 97| pue sgy jo Aouajsisuo)

(g) sa03e21pul 971

(2) s1o1e21pul SGV

(1) uoisuswig

sav

@eglscon

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

2/23/11 11:06 AM ‘

September 2010

16323 Aegis ILC Audit Report.indd 68



ing

australia

[ SUlfi

egiscon

%9

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

pue SHIOM}BU AJUNWWOD JO uoionpoid DILWIOU0d JO) PaSN Jou sjesse [einjeu ‘|eyded
uewny up pajsen abpajmouy pue SIS Se yons s|genjea aq ybiw jeyy Buiyikiens
apnjoul Jou seop }| ‘uosiad Jad SWOOUl Ul SBSEBIOUl U} PUB SaIgel S} PadOXd

sjosse s, elfelsny Yyolym Aq Junowe ay} Jo ainseaw e Ajjesauab si yjeam [euoieu JoN

S, 071 @Y} Yim Jussisuod spyeuUsq
Buinaiyoe jo sj|qedes aie Asy)
asneoaq suolesiuebio snousbipul

0} pajuesb sapuadoid jo JaquinN

yleam

jeuoljeu jou  jo  uojsuedxy

"UoISN|OX® [B1O0S
pue uoneanps Jo s|9Ad| Jood ‘uonedioiled jiom Jo yoe| se yons diyspiey d1Wouods
JO suolsuswip 8y} Jo awos ssalppe o) Buisisse sI D7 oy} ‘@wodul pjoyasnoy
119y} Y| pue paulesy aq o} Ajunuoddo sy} yum sjdoad snousbipu| Buipinoid Ag

‘Buleq||@m 2WLOU0DS JO JUBUIWIBIBP
A8y e 8i0j018Y} PUE SP|OYSSNOY JSOW JOj SBDINOSBI OJWOUODS JO 80IN0S Jofew e
SI 9WOooUI pjoyasnoy ‘sgy ayj 0} Buipiodoy “diyspiey d1Wou0da 8oNpal pue sawooul

Jaybiy uieb oy sjdoad snouabipu| Joy sapunuoddo Buneald si 97 ay) ‘A|Buipioooy

‘safjiunyoddo yuswAoljdwa ainoas o) s|doad snouabipu jo Ayoeded ay) asealoul
jey} Buiuiesy pue uopeonpa 0} ssaooe Buipinold pue sjdoad snouabipu| o) sBWOINO
yuawAojdwa Buieasd uo passnooy Ajineay ase sajesado 7| dy) Jey) sessauisng pue

sajeniul D71 ay} yey; sposfoid ‘swelboid uswabeuew pue uonisinboe pue| 97| 8yl

swelboid O] Jo }nsal e se paulesy
o|doad snousbipu] jo JaquinN

sweJboud
D7l Jo Jnsal e se pafoldwe

agjdoad snousbipu] jo JaquinN

aoualadxe

diyspJey olwouoos

a|doad $s97

"awooul a1nyny 8jelauab 0} palinbai (sseoo.d uononpold ayy ui pasn |ejded
Jayjo pue sbuip|ing ‘Alsuiyoew jo uoljeroaidap) |eydes paxy ay) Bulurejuiew jo 3sod
8y} Junoode ojul Buiye) Jeje swooul S| SWodUl [euolieu JaN ‘Aouspuadap alejjem aq
Aew sapiunwwod snouabipul 10} saAljeusd)e ay} sased Auew ul asnedaq Ajeioadsa
‘awooul |euoljeu ssolb jJo sjans| Jaybiy o} Buiinguuod ale Asyy ‘yuswholdwa Bunsixa

J0 Ayjigein ayy poddns Jo sapiunuoddo juswAoljdws mau djeald swelboud 7| S8y

sweliboid 97| Jo Jnsal

e se pakojdwae sjdoad jo JaquinN
weiboud Juswabeuew pue)

ay} ybnouyy psuoddns saiadoud
Bunessusb-swoour  jo  JdquNN

asodind paje|siba)

sJojeslpuj 97| pue gy jo Aouajsisuo)

(€) s103e21pU] 97

(2) s103e01pu| SEY

(1) uoisusung
sav

69

2/23/11 11:06 AM ‘

16323 Aegis ILC Audit Report.indd 69



ale ey} saaneniul 108foid pue weiboid Juswabeuew pue u inboe pue| 97| syl

Aq paiinboe saipadold jo JoquinN =

pue AusieAlpolq jo Ajunoss

‘abeuew Asy) pue| ay) wouy 8onpoid ey} SeolAIes pue spoob Jo swn|joA
ay} 1| 0} Ayoedeo sy} ypm suonesiueBbio snousBipu| epinoid Asyy alsym Jojpue
pue| olwouods Bujwliopadispun Jo dlwouoda-uou Ajsnoiassd woly ndino Jsybiy

ul JInsas Aayy uaym ymmoub Ayanonpoid 0} 8jnquiuod [im sjosfosd pue swelboid O

'$921n0sal Jayjo pue ABiaus ‘pue| ‘|eydes ‘anoqe| Buipnjoul sindul Jo }8s paxiy e

WoJj S80IAIBS pue spoob 810w seonpoid UOHBU BY} UBYM SIN020 YMoJB AJIAIONpold

pajesado sassauisng

wsuno} pue [elojsed ‘[einynolbe
9|qeUlE}SNS PUE B|GBIA JO JOqWNN =

asodind paje|siba|

S.O71 Y Yim Jussisuod sjiyeuaq

Buinaiyoe jo siqedes aise Asy)

asnedaq suonesiuebio snousbipu|

0} pajuesb soiuadosd jo soqunN =

Ayaizonpoud ul sasealou|

VIN

271 8y3 Jo esodind
paje|siba] ayy usaalb s|qeondde joN

Buisnoy

9|qepioye jusosp 0} SS820Y

ing

australia

sulf

‘[eyded |e100s pue JuswuolIAUS [einjeu 8y} ybnolyy pajuasaidal
yjeam jau |euoijeu o)} Buippe ose sI } ‘sjyousq obeplsy [ejuswUOIIAUS pue
|eanynd ‘|eoos se yons ‘sjdoad snousbipu| 40} SBWOIINO dlWOU0IS-uou poddns 0y

asodind pajesibe| sy Bulyny a.1e sjosfoid pue sweiboid sy sIeym ‘Bwi} dWes sy} Iy

‘leydes uewny se ||am se uosJad Jad SWwooul [eUONEU Ul S8SESIOU] O}
Bunnquuod si ) ‘ewodul 1aybiy 1o mau uses o} Ayoeded ayy yym ajdoad snouabipu)
apinoid sjosfoid Jayjo pue Bujuiesy pue uoneonps sy aloym ‘Aenbz ‘sjesse
uononpoid Jo swnjoA |ejo} s.uonjeu ayy o} Buippe si ) Bunessusb swooul swWo029q
0} saiadoid juewlop sjqeus saaneniul josfoid pue swesboid juswebeuew pue

uoyisinboe pue| s) 818YA\ "SUOHRNQLIUOD Jo abues B Seyew D] 8y} IX8)uod Siy} u|

‘|leyden [ejo0s Joy Alessaosu jsniy

uoponpoud 0} pauinjal
pue| pjay ‘snousbipu| JO SWNOA =

asodind paje|siba|

sJojealpu| 97| pue sgy jo Aouajsisuo)

(g) sa03eaipul 971

(2) s103e21pu| SGV

(1) uoisuswig

sav

@eglscon

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

2/23/11 11:06 AM ‘

September 2010

16323 Aegis ILC Audit Report.indd 70



ing

australia

[ SUlfi

egiscon

%9

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

“g|doad snousBipu| 10} S}yBUSQ [BIN}ND PUE [BJUSIUOIIAUS ‘|BID0S ‘OILOU0I8 JBAIBP 0} D] 8y} jo asodind peaje|siBe| 8y} Yim Jusisisuod ale seloba)jeo

asay] ‘Buleg|em [euoneu JO JUSUSSOSSE UB JO SISBQ 8Y) WO} SIOPISUOD SgY dy) jeyy seuobejes peoiq 8aiyy ay) sjuesasdas uoisuswip sgyv oyl (1)

‘pue|

pabeuew pue pjay snousbipul Joy

aA0ge Sy | SBWO02JN0 [BJUBWIUOIIAUS paroldw| = | S8LeN)S8 pue Sueado JalyjeaH
‘puej
pabeuew pue pjay snousbipul Joy

SAOQE Sy | SSWOJIN0 |BJUSWUOIIAUS paAocidw| = Ayjenb Jie panosdwy

*SOWO2INO [BJUSWIUOIIAUS PUE [EIN}ND JO/pUE ANAIOR
olWwouodd d|qeulejsns poddns ued pue| jeyy os sidoad snoudabipulr Aq pabeuew

pue pjay puej jo Ajilenb [ejuswuOlIAUS By} 8ACIdWI O} S| SBAB[QO S| 8y} JO BUO

‘puel
pabeuew pue pjay snouabipul Joj

SBWO0IN0 [ejusWUOIAUS paroidu|

Ayjjenb iayem panosdwi

pue uopnepeibep pue| sse7

‘SUOSEaI Uol}oa30.d A)SISAIPOIQ PUE JUSWUOIIAUS 10} pue| Jo uolersasald
ay} pue sasodind olwouods Joj pue| jo juswdolaAsp By} UdaM}B] dduejeq
ajeudoidde ue si a1y} Buunsus Je pawie ale Joy sy} Jo suoisiroid ay] uone|siBal
Kiojuia ] /a1e)S JUBAS[I puE (UiD) 666 10V UOHEAISSUOD ANISISAIPOIG PUE UOID8}0Id

JuswuosAug 8y} yum Aldwoo o) pesu pinom sjpsfoid pue swesbosd s.07 Byl

‘Bulies|d pue| 8onpas pue uolejeban [einjeu pue A)SIaAIpolq
aIndas 0} Jsisse os|e sjosfoid asay} a1aym Jojedlpul Sgy 8y} 0} sanquuod ajdoad

snousbipu| jo ebejlsy |elUBIUOIIAUS puUB |einyno paseq-pue| Buiniesald je pswie

ol

Buneso pue)

sse| pue uopejebea |einjeu

EETSE]

sJojeslpuj 97| pue gy jo Aouajsisuo)

(€) s103e21pU] 97

(2) s103e01pu| SEY

(1) uoisusung
sav

71

2/23/11 11:06 AM ‘

16323 Aegis ILC Audit Report.indd 71



*Ajuo Aouabe juelb pue| se ueyy Jayjel ‘9jdoad snouabipuj jo Buiag|em [euoisuswip-ijNW 8y} 0} JO}NGLIU0D AdY E Se

pamalA aq Apadoid pinoys 3 Jey} uesw ‘sjysusg Buunsesw o) yoeoidde sy se [[om Se ‘O7| 8y} JO seiold pue sawooinNo ‘SaA)os(qo ‘einjoniis ay |

‘Bulaqjem |euoielausbisiul pue [eydes uewny
pling 0} |BI}USSSD BJE SAWOINO0 3SBY} 1By}l M3IA Ainseal] ueljesisny 8y}l yum Ajpualsisuod Buioe si 97| 8y} ‘syosfoid aAesoge|jod pue sweiboid puel
s} ybnoy saniunuoddo juswAoidwa pue Buiures ‘uoieonpa Buneaso uj “sapunuoddo JuswAojdwa pue saiiAloe Bulelausb-awooul Moy ale a1y}
pue ajnoe Ajjessusb si sjdoad snouabipu| Jo abejueApesIp J1WOU0I8-0100S 8Y} 8J9YM Eljelisny ajowal Jo [euolbal ul ase syoafoid O] Jo %08 19A0

109[gns
SIY} uo sisAjeue pue yoseasal Juswuianob-sjoym jo ped wioy pjnoys pue ajdoad snouabipu| jo Bulagjiem ay} jo Juswssasse awij-ui-juiod e poddns
sJojedipul O] 8y} ‘A|Buipioddy Yiomawely ssaiboid S,eljeljsny Jo sainsesyy syl ul Buieqjem jeuoneu spiemo} ssalboid ainsesw 0} Sgy 8yl Aq

pasn siojeaipul ay) pue asodind paje|siBal SH Yim Jusisisuod ale syuawsie)s }obpng oljojlod sy ul spodal ) yoiym jsuiebe sioyeoipul A8y S,071 dYL

Kinseaa)

ueljes}sny pue sol3sije}s Jo neaing ueljelysny ayj Aq pajdope yoeoisdde ayj yjm Juswainseaw spyduaq 97| 40 Adualsisuog — z'y Buipuiq

N
OUSTI’O”Og

sulf

egiscon

9

y
(67

y
EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

‘aa16ap sIy} 0} AoUSYSISUOD JO SBNSS| SSNISIP 0} AIBSS928U JoU S|} SISAleue siy} Jo sasodind 8y} Joj ‘JaABMOH "siojedlpul SgV 8y} Ag 3ybnos sawoono

8y} yojew juswabeuew pue uopisinboe pue| oy sweibold abe)IBY [BJUSWUOIIAUS PUE [BIDOS ‘OILLIOU0DD S,)7| U} Ul Sassaulsng pue sajpadold |enplaipul

yolym 0} [9A8| pue aalbap ay} Aq pajeplieA Jayuny 8q pinod Sgy au} Aq pasn asoy} Yim sioedipul 7| dy} jo Aouslsisuod ay] “Jeak jeyy jo podey
lenuuy sy ul payodal pue g0-800Z Ul D11 @u} Aq pasn sjabie} pue siojeodipul souewlopad Aay peouq ay) jo webjewe ue juasaidal siojealpul D7) 8yl (g)

'Pa}03]|02 JOU 8JE IO PAWEL) USS( JoU dABY elep Jo salobajed aysinbal asnedaq

}SIXd JOou Op 0} slojeodlpul [eapl jey) sabpajmousoe Sgy au} ‘sased Auew }| “sanss| asay} uo ssaiboid ainseaw 0} pasn aq pinoys Ajjeapl pue ued sandlaq

SV 9y} 1By} SIojedlpul aulpeay 8y} pue SUOISUSWIP S} JO OB UIYNIM |[B) SI8PISU0D SV @Y} 1ey) senssi ay) jo webjewe ue ale siojeolpul Sgv 8yl (2)

2/23/11 11:06 AM ‘

September 2010

16323 Aegis ILC Audit Report.indd 72



@egisconsulﬂn

australia

9

EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

4.2.2 How Well the ILC Meets its Benefit Targets

In 2008-09, the ILC exceeded most of the targets attached to the five key performance

indicators against which it is required to report in the portfolio budget statements. The table

below illustrates the performance of the ILC against its 2008-09 targets.

Table: ILC performance against KPls and Targets in 2008-09 Portfolio

Budget Statements®?

Key Performance Indicators

2008-09 Target

2008-09 Achievement

Acquisition of 6 properties

7 properties acquired

Acquisition of properties that are
viable, sustainable and deliver
benefits consistent with the ILC

legislated purpose

150 Indigenous people trained

780

This is an aggregate of Indigenous

Indigenous people trained.
people trained as a result of
acquisitions in the last 3 years.
This represents an average of 260
people trained annually, which

exceeds the 2008-09 target.

100 Indigenous people employed

551 Indigenous people employed.
This is an aggregate of Indigenous
people employed as a result of
acquisitions in the last 3 years.
This represents an average of 183
people employed each year, which
exceeds the 2008-09 target.

Properties are  granted to
Indigenous organisations where
they have the capacity to deliver
consistent

sustainable  benefits

with the ILC legislated purpose

8 properties granted

10 properties granted

Land management program should
enable Indigenous landholders to
achieve sustainable benefits
consistent with the ILC legislated

purpose

6 national/regional collaborative

projects implemented

= 25 national/regional projects
implemented

= 9 projects of this kind were
completed

= 7 projects of this kind were

approved for commencement

10 training and/or  property

planning projects funded

7 projects of this kind were funded.
This reflects a lower-than-expected

number of applications for this kind

2 ILC, Annual Report 2008-09; p24
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Key Performance Indicators

2008-09 Target

2008-09 Achievement

of funding.

9 viable and sustainable
agricultural, pastoral and tourism

businesses operated

15 businesses of this kind were

operated

4 residential, industry-based
training facilities created and

operated on ILC businesses

6 of these facilities created and

operated

350 Indigenous people trained

1975 Indigenous people trained.
This is an aggregate figure of
indigenous people trained through
all land management projects with
active funding. The average time
period over which these projects
receive active funding is not clear
and therefore it is impossible to
assess the average number of
people trained each year. Thus, at
this stage, it is not possible to
assess whether this target has

been exceeded.

250 Indigenous people employed

1170 Indigenous people were
employed. Of these, 566 were new
jobs. This is an aggregate figure of
indigenous  people  employed
through all land management
projects with active funding. The
average time period over which
these projects receive active
funding is not clear and therefore it
is impossible to assess the
average number of people
employed each year. Thus, at this
stage, it is not possible to assess
whether this target has been

exceeded.

300,000ha of indigenous held land

returned to production

4,200,000ha of indigenous held
land returned to production. This is
an aggregate figure derived from
all land management projects with
active funding. The average time

period over which these projects

September 2010
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EXTERNAL REVIEW OF THE ILC POLICIES AND PROGRAMS

Key Performance Indicators 2008-09 Target 2008-09 Achievement

receive active funding is not clear
and therefore it is impossible to
assess the average volume of land
returned to production each year.
Thus, at this stage, it is not
possible to assess whether this

target has been exceeded.

Collaboration with relevant | 60% of projects involve input of | 59.6% of projects met this target.
agencies should be a key part of | resources from other agencies

ILC activities

Finding 4.3 — ILC achievements exceed benefit targets

The ILC’s targets attached to its key performance indicators against which it reports in its

portfolio budget statement are consistent with its legislated purpose.

In 2008-09, the ILC achieved outcomes that exceeded most of the targets attached to its

key performance indicators.

Recommendations

In relation to its annual reporting, the review recommends the ILC should
consider reporting against the delivery of the wellbeing framework used in
the Measures of Australia’s Progress report produced by the ABS. This will
assist to define the role of the ILC in promoting the multidimensional
wellbeing of Indigenous people where this is consistent with its legislated

purpose.

The review recommends that the ILC should consider structuring its
reporting on employment and training outcomes from its land acquisition and

management programs to better enable annual comparisons.
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5. ACCOUNTABILITY AND TRANSPARENCY

Terms of Reference Being Examined

4. Is the ILC accountable and transparent in its articulation of performance indicators

and policies, its financial management, decision making and reporting on the

achievement of its objectives?

5.1 Reporting to Parliament

The ILC is accountable to the Australian Parliament through the requirement upon it to
prepare, regularly review and table in Parliament its National Indigenous Land Strategy
(NILS)®,

Section 191N(2) of the Act provides that the NILS must cover, but is not limited to, the

following matters:

(a) the acquisition of interests in land for the purpose of making grants of those
interests to Aboriginal or Torres Strait Islander corporations;
(b) land management issues relating to Indigenous-held land;

(c) environmental issues relating to Indigenous-held land.

Section 191N(6) of the Act requires that the ILC must provide the responsible Minister with
a copy of the NILS and any changes to the NILS within two months of the Board agreeing
to the NILS and any changes.

Section 191N(7) of the Act provides that, following receipt of the NILS and any changes to
it, the responsible Minister must table these documents in each House of the Parliament

within 15 sitting days of that House.

The ILC is also required to prepare RILS, which cover the same matters as the NILS®.

The ILC can prepare these RILS in consultation with other parties at its discretion.

 Sections 191N(1) and (5) of the Act
% Section 191P of the Act
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The ILC is not required to provide the responsible Minister with copies of the RILS and the
Minister is not required to table RILS in the Parliament, although the Minister has the

power to request copies of the RILS.

The ILC is also required to produce an annual report which the responsible Minister also
tables in Parliament and participate in the Commonwealth Budget process, including
annual Portfolio Budget Statements and Performance Indicators.

Finding 5.1 — Reporting to Parliament

In terms of public accountability, there is no more transparent and scrutinised process than
reporting to Parliament. Most government agencies are required to table their annual
reports in Parliament (through their responsible Minister) and the ILC is no exception. The
ILC has the additional obligation of tabling in the Parliament any revision of the NILS.

This means that the ILC’s principal strategy document, its past performance (annual
report); and forward program objectives and outcomes, through publishing Portfolio Budget

Statements, are subject to Parliamentary review.

The ILC is also subject to the Senate Estimates process where Senate Committees

question the spending and related programs of government Ministers and their agencies.

The ILC follows best practice and has an Audit and Risk Management Committee that
meets on a regular basis. It also implements both internal and external audits and

evaluations.

5.2 Financial Management

The ILC’s funding is via a revenue stream from the Aboriginal and Torres Strait Islander
Land Account (the Land Account)®®. The Land Account is deemed as a Special Account
under section 20(1) of the Financial Management and Accountability Act 1997 (FMA Act).

% Section 193X of the Act

1
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The Land Account is administered by FaHCSIA, under delegation from the Minister for
Finance and Deregulation.

Accordingly, the use of the funds from the Land Account must be reported to the
responsible Minister as well as the Minister for Finance. The amount received from the
Land Account each year must be included in the ILC’s Annual Report and is included in
the portfolio budget statements in the Government’s annual budget.

The ILC Board is ultimately responsible for the financial management of the organisation,
but the Board’s Finance and Audit Committee oversees financial and investment decisions

and a comprehensive three-year internal audit plan.

The ILC’s annual reports provide a level of financial detail that is comparable to other

Australian Government agencies.

As an Australian Government authority, the ILC is also subject to review by the Australian
National Audit Office (ANAO) and the Office of Evaluation and Audit.

Finding 5.2 — Financial management is highly scrutinised

The ILC is subject to a high degree of accountability in relation to its financial
management. It follows the normal obligations on government authorities including

oversight by a financial and audit committee at Board level.

The ILC’s financial performance is also reported to the Department of Families, Housing,
Community Services and Indigenous Affairs and the Department of Finance on a monthly

basis, and published in the ILC annual reports and portfolio budget statements.

The ILC is subject to annual financial audit and can also be subject to review by the
independent Commonwealth Auditor-General and the Office of Evaluation and Audit.

September 2010
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5.3 Articulation of Policies, Objectives and Indicators

The ILC’s policies, objectives and performance indicators are reported for public scrutiny

via a range of documents including;

National Indigenous Land Strategy

Regional Indigenous Land Strategies

Corporate Plan

Agricultural Business Strategic Plan

Socio-economic handbook for land acquisitions

Cultural and environmental heritage protection handbook for land acquisitions
Land management handbook

Training and planning handbook for land management

Annual reports

Portfolio budget statements

These documents and an explanation of the objectives, policies and programs of the ILC

are also available via its website.

The documents and website clearly and simply outline issues of importance to the public

and ILC’s stakeholders including:

The purpose, vision and role of the ILC

The actual outcomes and benefits that the ILC is obliged to achieve

The outcomes and benefits that are priorities for the ILC

The programs that the ILC manages to achieve its outcomes

The various kinds of program assistance that are available

The ways in which organisations can apply for assistance under the ILC’s programs
The program criteria that organisations must satisfy in order to qualify for assistance
The closing dates for applications for assistance

Mechanisms for feedback on unsuccessful applications

Finding 5.3 — Articulation of objectives, policies and outcomes is clear and

transparent

The ILC clearly and simply articulates its policies, objectives and the benefits it seeks and

achieves via a full range of corporate documents that are publicly available.
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5.4 Reporting on Performance

The ILC reports on its performance through its annual reports and portfolio budget
statements, which are publicly available for all stakeholders and interested parties. These

are the normal reporting instruments for Australian Government authorities and agencies.

Portfolio budget statements generally follow a similar style of reporting each year and this

is the case for the statements concerning the ILC examined by the review.

The review examined a series of annual reports by the ILC and noted that reporting on its
performance has varied in detail and style, but improved in content, from year to year. The
2008-09 Annual Report provides the most detail about the ILC’s achievement of targets

against key performance indicators in the portfolio budget statements.

Each annual report also includes a number of case studies highlighting the key
achievements and projects of the ILC, which are useful in assessing the ILC’s overall

performance.

One way that the performance overview concluded that the 2008-09 Annual Reports can
be improved is to distinguish between the achievement of annual training and employment
targets and the aggregate number of employment and training outcomes over a longer
period of time. This is particularly important as the ILC has a strong focus on employment
and training outcomes. However, this approach may be misleading where employment and
training outcomes in any one year are linked to a project that is funded over a number of

years.

As this review identifies, the ILC is a key agency in the whole-of-government effort to
improve the multidimensional wellbeing of indigenous people. The review also identifies
that the ILC’s program and project performance indicators are largely consistent with the
indicators of national wellbeing used by the ABS in its Measures of Australia’s Progress
Report. The ABS framework and indicators are relied on by Treasury to inform the

development of overall economic policy.
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Accordingly, it may be appropriate and useful for the ILC to develop an annual reporting
framework that aligns its achievements with the ABS indicators. This may be helpful in

whole-of-government analysis on the wellbeing of Indigenous people.

Finding 5.4 — Performance reporting is rigorously scrutinised

The ILC currently reports on its performance through its annual reports and portfolio

budget statements as expected of an Australian Government authority.

Recommendations

The review recommends that the ILC considers improving some aspects of
its reporting to make a clearer distinction between annual and aggregate
achievements of employment and training outcomes against its portfolio

budget statements.

The ILC makes a contribution to the multidimensional wellbeing of
Indigenous people. Accordingly, the review recommends that the ILC
considers developing a new and additional reporting framework that enables

the benefits it provides to be included in the national wellbeing indicators in

the ABS Measures of Australia’s Progress Report.

5.5 Decision Making

The Board of the ILC makes all decisions in relation to land acquisitions. Until 2007, the
Board delegated decisions concerning the granting of land to the General Manager, unless
there were aspects of particular grants that the Board wished to consider. All grants are

now subject to Board approval.

Land management decisions that require total funding of more than $300,000 are
considered by the Board and those below this threshold are normally made by the General

Manager.
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As discussed elsewhere in this report, the land acquisitions and management decision
making process is supported by a rigorous business case process that includes systematic

consideration of costs and benefits.

The ILC publicly promotes its systemised complaints handing mechanisms. Complaints
are subject to internal review by a delegate that is separate from the decision-making
process. The delegate is a member of the senior executive.

The review notes that the ILC has received only two complaints in last four years, which is
a very small number compared to the number of applications it has received and
determined in that time. The ILC emphasises proactive communication with applicants and

stakeholders and this plays a strong role in minimising the reasons for complaints.

Decisions by the ILC are subject to Freedom of Information laws.

Finding 5.5 — Decision-making is robust and transparent

The ILC’s decision making process is robust and transparent and subject to the same
Freedom of Information laws and Administrative Appeals that apply to other Australian

Government statutory authorities and agencies.
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